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Court of Appeals of the District of Columbia. 


No. 4395. 

Swift & Company, a Corporation of Illinois, et al.. Appellants, 

vs. 

United States of America et al. 

Filed November 23, 1925. 

No. 4385. 

United States of America et al., Appellants, 

vs. 

Swift & Company, a Corporation of Illinois, et al. 

Filed October 31, 1925. 

No. 4389. 

National Wholesale Grocers' Association, Intervener, 

Appellant, 

vs. 

California Cooperative Canneries, Intervener, et al. 

Filed November 9, 1925. 

a Supreme Court of the District of Columbia. 

In Equity. 

No. 37623. 

United States of America, Petitioner, 

vs. 

Swift & Company, Armour & Company, Morris & Company.. 
Wilson & Company, Inc., and The Cudahy Packing Companjq 
et al'.. Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
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liereinafter mentioned, tlie followini*; |)a])ers were liled and proceed¬ 
ings had in the ahove-entitled cause, to wit: 

1 Petition. 

Filed Fehruarv 27, 1020. 

In the Supreme Court of the District of Columhia. 

In Equity. 

No. 3702o. 

United States of Amfhica, Petitioner, 

V. 

Swift & Company, Armour & Company, Morris & Compana', 
Wilson & Co., Ine.. and The Cudahy Packing Comjxuiy et ah. 
Defendants. 


To the honorable Judges of the Suprenu* Courl of llie Disliict of 

Columhia, sitting in equity: 

The United States of America, hy John E. Laskey, its attorney for 
said district, and hy Isidor J. Kresel, John II. Atwood, and Jose])h 
Sapinsky, sj)ecial assistants to the Attorney (uaieral, they being 
severally duly authorized to act in said capaciti(‘s hy proper lawful 
authoritv, acting under the direction of the Attornev (leneral of the 
United States, brings this ]U‘oceeding in eejuity again.^t Swift and 
Company, a corporation organized undei* the laws of the State of Illi¬ 
nois; Armour and Company, a (*or])oration organized under the laws 
of the State of Illinois; Morris c\: (’om])any, a corporation organized 
under the laws of the State of Maine; Wilson cV: Co. (Inc.), a cor¬ 
poration organized under the laws (jf the State of New York; the 
Cudahy Packing Conij)any, a corporation organized under the laws 
of the State of Maine (these cor])orations are hereinafter referred to 
as the j)arent companies), and the following-named corjjorations and 
individuals, to wit: 


Armour Defendants. 


Corporations: 

Armour & Com})any, a corporation organized and existing under 
the laws of the State of New Jersey; Armour & Comj)any, a corpora¬ 
tion organized and existing under the laws of the State of Kentucky; 
Armour cV: Company, a coijjoration organized and (‘xisting imd(‘i‘ the 
laws of the State of Texas; Armour (fc ('<jm])any (Ltd.), a coi'pora- 
tion organized and existing under the laws of the State* of Louisiana; 
The Anglo American Provision ( ompany, a corjxMation organiz(*d 
and existing under the laws of the State of Illinois; J'he Colorado 
Packing and Provision ('om})any, a corporation oiganizcd and exist¬ 
ing under the laws of the State of Colorado; f'owler Packing (Mm- 
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])any, a coiporalion organized and existing under the laws of the 
State of Maine; Hannnond Packing Company, a cori)oration or¬ 
ganized and existing under the laws of the State of Illinois; 
2 The New York Butchers Dressed IMeat Company, a corpora¬ 
tion organized and existing under the laws of the State of 
New York; Atlantic Hotel Supply Company (Inc.), a corporation 
organized and existing under the laws of the State of New York. 

Swift Defendants. 


Corporations : 

Swift & Company, a corporation organized and existing under the 
laws of the State of West Virginia; Swift & Company (Inc.), a cor¬ 
poration organized and existing under the laws of the State of Ken¬ 
tucky; Swift & Company (Ltd.), a corporation organized and exist¬ 
ing under the laws of the state of Louisiana; Swift & Company, a 
eorf)oration organized and existing under the laws of the State of 
Maine; Swift Beef Company, a corporation organized and existing 
under the laws of the State of Maine; United Dressed Beef Co. of 
New York, a eoiporation organized and existing under the laws of 
th(‘ State of New York; .1. J. Harrington A Company (ine.), a cor- 
j)oration organized and existing under the laws of the State of New 
York; I>imi)ler Company, a corporation organized and existing under 
the laws of the State of New Jersey; The (1. H. Hammond Company, 
a corporation organized and existing under the laws of the State of 
Michigan; Omaha Packing (V)m])any, a corj)oration organized and 
existing under the laws of the State of Kentucky; Plankinton Pack¬ 
ing Company, a corporation organized and existing under the laws 
of the State of Wisconsin; Sturtevant A Haley Beef Sup])ly Com¬ 
pany, a (‘orporation organized and existing under the laws of the 
State of Mas.sichusetts; K. K. Pond Packing Company, a corporation 
organized and existing under the laws of the State of Illinois; Van 
Wagenen A Shickhaus Company, a corporation organized and exist¬ 
ing under the laws of the State of New Jersey; Western Packing 
Company, a corporation organized and existing under the laws ol 
the State of Colorado; Hammond Beef Company, a corjuiration or¬ 
ganized and existing under the laws of the State of Michigan ; Omaha 
Meat Company, a coiporation organized and existing under the laws 
of the State of California; A. Canfield Commission Com]>any, a cor- 
poi’ation organized and existing under the laws of the State of New 
Jersey; H. C. Derby Com])any, a cor])oration organized and existing 
under the laws of the State of New York; Metropolitan Hotel Sup¬ 
ply (^ompany, a corporation organized and existing under the laws 
of the State of Maine; Vermont Supply Company, a corporation 
organized and existing under the laws of the State of Massachusetts; 
The Hotchkiss Beef Co., a corporation organized and existing undei 
the laws of the State of New S"ork; F. & C. Crittenden Com])any, a 
corporation organized and existing under the laws of the State 
(d* New York; Ceorge Nye Company, a cor])oration organized and 
existing under the laws of the State of Massachusetts; H. L. Handy 
Company, a corporation organized and existing under the laws 
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of tlie State of Massacliusetts; Swift Coats Company, a corporation 
organized and existing under the laws of the State of Massachusetts; 

New England Dressed Meat ct Wool Coni[)any, a eor|)oration 
3 organized and existing under the laws of the State of Maine; 

North Packing ^ Provision Company, a eorj^oration or¬ 
ganized and existing under the laws of the State of Maine; The 
Sperry & Barnes (>)m])any, a eor])oration organized and existing 
under the laws of the State of Connecticut; .lohn P. Squire & Com¬ 
pany, a coriK)ration organized and existing under the laws of the 
State of Maine; John P. Squire A: Company (Inc.), a corporation 
organized and existing under the laws of the State of Massachusetts; 
John P. Squire c\: Company Incor])orated, a cor|)oration organized 
and existing under the laws of the State of Rhode Island; Spring- 
field Provision Com])anv, a corporation organized and existing under 
the laws of the State of New llami)shire; White, Pevey tS: Dexter 
Company, a corporation organized and existing under the laws 
of the State of Maine. 


Morris Defendants. 


Corporations: 

Morris Packing Company, a corporation organized and existing 
under the laws of the State of Maine; Morris tV: Conq^any, a corpora¬ 
tion organized and existing under the laws of the State of New 
Jersey; Morris & Company, a corporation organized and existing 
under the laws of the State of Louisiana; Morris Company, of 
Pennsylvania, a cor|)oration organized and existing under the laws 
of the State of Pennsylvania; Joseph Stern cV: Sons (Inc.), a corpora¬ 
tion organized and existing under the laws of the State of New 
York; Brooklyn Beef tV: Provision Co., a cor]»oration organizcTl and 
existing under the laws of the State of New York; ('ondit Beef & 
Provision Conqamy, a corj)oration organized and existing under the 
laws of the State of New Jersey; Corwin Wilde Company, a cor¬ 
poration organized and existing under the laws of the State of Mas¬ 
sachusetts; Donnelly ct Conqainy (Inc.), a cor])oration organized 
and existing under the laws of the State of Massachusetts; National 
Hotel Su|)])ly Company, a cor|>oration organized and existing under 
the laws of the State of Illinois; Chamherlain Conq)any (Inc.), a 
corporation oi*ganized and existing under the laws of the State of 
Massachusetts; J. M. Wilson Com|)any, a cori)oi‘ation oi*ganized and 
existing under the laws of the State of Massachusetts; Middletown 
Beef & Pi’ovision Comj)any, a corporation or'ganized and existing 
under the laws of the State of Massachusetts; (Jlenn A: Anderson 
Co., n cor])or'ation organized and existing under the laws of the 
State of Illinois. 

Wilson Defendants. 


Corporation; 

Wilson & Co., a cor])or-ation or*ganized and existing under the laws 
of the State of New .Jersey; Wilson & Co. (Inc.), a corpor’ation 
organized and existing under the laws of the State of Nevada; Wil- 
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SOU ( o. (liic.), of Louisijinn, ji coiporiition organized and existing 
under the laws of the State of J.ouisiana; Wilson & Co. (Ine.), of 
Oklalionia, a corporation organized and existing under the laws of 
the State of Oklahoma; South Dakota Provision Co., a corporation 
organized and existing under the laws of the State of South 
4 Dakota; (lothani Hotel Supply Co. (Inc.), a corporation 
organized and existing under the laws of the State of New 
York; Standard Reef Co., a cor])oration organized and existing 
under the laws of the State of New York; Stiefel-O’Mara Co. (Ine.), 
a corporation organized and existing under the laws of the State 
of New York; Drexel Packing Co., a corporation organized and 
existing under the laws of the State of Illinois; Albert Lea Packing 
Co. (Inc.), a cor])oration organized and existing under the laws of 
the State of \Arginia; Mississippi Packing Co. (Ine.), a corporation 
organized and existing under the laws of the State of Virginia; 
Morton-Cregson Co., a cor])oration organized and existing under 
the laws of the State of Delaware; Paul O. Keymann Co., a corpora¬ 
tion organized and existing under the laws of the State of West 
Virginia; Standard Provision Co., a corporation organized and ex¬ 
isting under the laws of the State of New Jersey; Central Products 
Coi]>oration, a cor])oration organized and existing under the laws 
of the State of Virginia. 

Cudahv Defendants. 

Cor[)orations: 

Cudahy Packing Coinj)any of Nebraska, a corporation organized 
and existing under the laws of the State of Nebraska; Cudahy Pack¬ 
ing Company of Alabama, a corj)oration organized and existing under 
the laws of the State of Alabama: Cudahy Packing Comi)any of 
Louisiana (Ltd.), a corporation organized and existing under the 
laws of the State of Louisiana; Nagle Packing Company, a corpora¬ 
tion organized and existing under the laws of the State of New 
Jersey. 

Other Defendants. 


Corporations: 

Western Meat Com}>any, a corporation organized and existing 
under the laws of the State of California: Oakland Meat & Packing 
Company, a cor])oration organized and existing under the laws of the 
State of California; Nevada Packing Com])any. a corporation organ¬ 
ized and existing under the laws of the State of Nevada. 

These corporations are hereinafter referred to as the subsidiaries 
defendants. 


Armour Defendants. 


Individuals: 

J. Ogden Armour, Charles W. -Armour, A. Watson Armour, Lau- 
renee 11. Armour, Arthur Meeker, Robert J. Dunham, F. Edson 
White, George M. Willetts, Frederick W. Croll, George B. Robbins. 
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Swift Defendants. 


Individuals: 


Louis F. Swift, Fdward F. Swift, Charles II. Swift, (Instavus F. 
Swift, Jr., Harold II. Swift, Alden B. Swift, George II. Swift, Lau- 
reiiee A. Carton, Frank S. Hayward, Charles A. Feaeoek, Wilfred W. 
Sherman, Wellington Leavitt, John M. Chaplin, William B. Tray- 


nor. 


Morris Defendants. 


Individuals: 


Edward Morris, Nelson Morris, Louis 11. Ileymann, Charles M. 
Maefarlane, Ilarrv A. Timmins. 

7 1 / 


Wilson Defendants 


Individuals: 


Thomas E. Wilson, Arthur Lowenstein, Jaeoh Moog, X'onee De 
Leon Skipworth, Arthur L. Smith, James A. Hamilton, George D. 
Hopkins. Adol])li E. IVtoison, (Jeorge 11. Cowan, William C. Buethe, 
Carl I'. Burrell, James C. Good. 


(’udahy Defendants. 


Individuals 


ICdward A. Cudahy, sr., Edward A. Cudahy, jr., Guy C. Shephard, 
John E. Wagner, Andrew A. Anderson, Emil A. Strauss, Frank E. 
Wilhelm, George Mai 7 )les. 

Other Defendants. 

Individuals: 

Fred L. Washburn. 

These defendants are hereinafter referred to as the individual 
defendants. 

Court’s Jurisidietion. 

The parent companies, either directly or through subsidiaries, aie 
engaged in int(‘rstate and foreign eommeree in (a) the j)urehas(‘ and 
slaughter of live stock, (b) the preparation and manufacture nf 
dressed meats and edible by-])rodnets of the slaughter, (e) the enr- 
ing, canning, oi' otherwise preparing for the market of tin* (‘dible 
f)roduets ami hy-produ(*ts of the slaughtered animal, (d) the produc¬ 
tion and .'^ale of nonedihle by-products and of aHieles in the manu¬ 
facture of which these nonedible products are largcJy used, (e) the 
manufacture, canning, or othewise preparing for the market, sale, 
and distribution of food supplies other than meats (these are hei’e- 
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fifler referred tf) as siihstitules foi* meat foods, (f) the manufacture 
and sale of various other articles commonly |>urehased and used 
either Ijy the producer of live stock, the companies transporting the 
live stock or dressed meats or the eompetitoi*s of the parent com¬ 
panies (these are hereinafter referred to as unrelated commodities). 

1)V the unlawful means and methods hereinafter set out and com- 
plained of, the parent eom]){inics and the sul>sidiaries, defendants, 
acting hy and thiough their ])rincipal otiieers, who have heen made 
defendants herein, have attempted to dominate, control, and monopo¬ 
lize a very great proportion of -he food su])]dy of the Nation and 
have therehy huilt u|) an ludawful monopoly and control over divers 
and sundry products and commodities herein referred to, and which 
are necessary to the life, health, and welfare of the pco})le of 
() the I’nited States. And hy the .'^ame or similar methods the 
said parent companies and the subsidiaries defendants are at- 
tenipting to inci(‘as(‘ and extend said monopoly, and are enabled 
thereby and d(> artiticially conti-ol the supply and the price of the 
food supplies of the Nation. 

ddie (lovernment in instituting this proceeding invokes the gen¬ 
eral eepiity powers of this couit in additiem to the authority con¬ 
ferred upon it and contaiiu'd in the act of Congress dated July 2, 
I<Sh;). and entitled ‘^\n act to protc'ct trade ami ee)mmerce against 
unlawful I'estraints and monopolies," said act being (‘ommonly 
kmuvn as the Sherman antitrust law, ami further conferred and con- 
tainec^ in act amendatory thereof ami supplemental or additional 
thereto, and particularly the act known as the Clayton Antitrust 
.Act dated Octohia \~k 11)14, being entitled “An act to supplement 
existing laws against unlawful restraints and monopc)lies and for 
other pur]>ost\s,’' which said acds hy special provisions give to this 
court jurisdiction in all such matters as are set out in the following 
petition. 

Object to he Attained. 

This petition is tiled and thest* proceedings are instituted to put 
an end to any and all monopolies, which the defendants may have 
created or ohtaim'd in the interstate trade or commerce of live stock, 
fiieat ])roducts, and suhstitut(‘ foods, and to prevent the continuance 
of unlawful monoi»olics hy the dcfemlants. in the aforesaid trade 
or commerce in the piaalucts and commodities so descrihe<l. and to de¬ 
prive said defc'iidants of certain instnnnentaliti(*s, faciliti('s, and ad¬ 
vantages 1)V which thev have heen enabled heretofore to more elfec- 
tively perfect their attempts to mono)>olize; to comj)el the defend¬ 
ants to desist from dealing in certain of the sulx^titute fomls, and cer¬ 
tain of the unrelated commodities: to liiiiit in the manner herein¬ 
after set forth, the interest, which the individual defendants may 
have in corporations handling certain suhstitute foods and unre¬ 
lated commodities; and to dissolve any and all contracts, combina¬ 
tions, and conspiracies in restraint of trade or commerce between 
the several States, which contracts, combinations, or conspiracies are 
more fully hereinafter described and to prevent said defendants from 
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maintaining said contracts, combinations, or cons])iracics with each 
otlier, or from entering into further contracts, combinations, or con- 
sj)iracies with eacli other or with other persons. 

The Nature of tlie lousiness and Method by Wliich It is Conducted. 

The princij)al liusiness of eacli of tlie parent companies, conducted 
l)y each company directly or tlirough its subsidiaries, is the slaughter 
of live stock, consisting of cattle, hogs, sheep, and calves, the dress¬ 
ing of the carca.sscs, and the distribution of the dreSvSed meat in inter¬ 
state commerce through various means by which the dressed meat 
reaches the retail butchers and is hv the retail butchers sold to the 
consumers. 

7 Each of these concerns is the successor or natural outgrowth 

of concerns of many years’ standing. In their inception these 
concerns devoted themselves exclusively to the slaughter of live stock, 
the dressing of the carcass, and the sale of the dressed meat to retail 
butchers or consumers. The invention of what are known as route 
cars and refrigerator cars, bv means of which the dressed meats 
might be hauled long distances and ])reserved for a considerable 
length of time, free from decay, enahled the ])arcnt companies to 
widelv extend their market so as to make it nationwide, and further 
enabled them to slaughter the live stock near the .source of supply. 

As the demand for live stock grew in volume the institution 
known as the .«to(*kyard was evolved. 


The Stockyards. 


The stockyard was and is in theory a public market place to 
which all who wish to either buy or sell may have free acce.'^s and 
right to trade. The stockyards afford to the cattle raiser the op])or- 
tunity to disi)ose of his livestock for an immediate cash jirice. 
Contiguous to such stockyards commission men, dealing exclu'^ively 
in the sfde of live stock, locate themselves. These commission men 


attend to the care of the live stock upon its arrival, effect the sale 
of the stock so consigned, attend to its weighing, collect the ))ro- 
ceeds of the side and remit to the consignor after deducting cus¬ 
tomary commi.^sion. 

Stockyards render ceilain services to th(‘ shipper, for which they 
make charge, to wit, yardage (furni.shing the facilities and perform¬ 
ing the serivees of placing the keeping the animals in f)ens and 
watering them), feeding, and selling feed, weighing, dipping, bed¬ 
ding cars, and often loading and reloading. 

The yardage charges are ordinarily based ufH)n an arbitrary price 
per head f(»r each kind of stock, but in some instances they .are bas(*d 
ui>on the hundredweight. The charge for feed is fixed bv the stock- 
yards and includes the services rendered in feeding. The amount 
of the charges made or to be made for the other items of services or 


materials furnished is also fixed by the stockyards or those who are 
in control of the yards. 
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In connection with each stockyard tliere is need for certain facil- 
itic'.s ami conveniences for the benefit of either tlie shipper or tlie 
hiiver of the live stock. The stockyards, hv reason of its doniinat- 
ing position, control these conveniences and facilities. 


Conveniences and Facilities Controlled l)y Stockvards. 


Packing-house Sites: 

In furtherance of the tendency to centralize the market, it he- 

« ' 

came of advantage to establish the slaughterliouses and ))acking 
plants either in, or immediately adjacent to, the stockyards. The 
stockyard companies generally own or control all the available land 
within the yards, and at most of the important yards the land 
(S surrounding the yards is owned by companies controlled by 
the stockyard company or its principal stockholders. New 
packing comj)anies, as a rule, can secure desirable packing sites oidy 
from tlie stockyard companies or from these land-development com- 
jamies. The owners of stockyard companies are, therefore, in a 
))Osition to determine what packing companies and how many plants 
shall he established at the yards. 

c • 


Sites for Stockyard Ikmks and Cattle Loan (’ompanics: 

The cattle raiser is in many instances de))endent up<»n hanks or 
loan companies to finance him in the rearing of ids live stock and 
until such times as the stock shall have been sold. From the nature 
of the hiisincss it is a great advantage to these hanks to locate in or 
near stockyards. It, therefore, lies within the ]>ower of the owner 
of the stockyard com})anies to designate how many and which hanks 
or loan com])anies may establish themselves at the yards. 


Rendering Plants: 

While in transit or after reaching the yards, live stock often die 
either from disease or accident. The stockyard companies, by virtue 
of their agreement with the commission men, are ])ermitted to de¬ 
termine who shall buy the dead animals and the ])rice which shall 
he paid therefor. This monopoly ]>ower has generally resulti'd in the 
establishment of only one dead rendering plant at each of the im¬ 
portant yards. 

Comndssion Men's Otlice Space: 

The commission men and traders at the stockyards must have 

i' 

offiees in or near the yards. They can get such accommodations only 
from renting or leasing ivom the stockyanl companies. I'or the pur¬ 
pose of furnishing such otlice spa(*e each yard has a large building or 
series of buildings in which oflices are leased to the commission men. 
The commission men are allotted pens, and inasmuch as it — of 
great advantage to commission men to he able to dispose of his cus¬ 
tomer’s live stock at the earliest possible hour, location of i)ens most 
favorable to the prospective buyer is of great advantage. 
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I'cnniiial liailways: 

TIk* contralizalion of the inarkel at one silo aial I la* resultant 
^rowtli of the ])aekin^’ liouses in or about tlie iuark(*t, of necessity, 
recjuire terminal railways to fa(*ilitate the switehinu; (►f cars front the 
railroads to the stockyards, from the yards to the ])ackinj 4 ])lants, 
and from the ])ackin,u: plants to the railroads. These terminal ()r 
stockyard i*ailways are usually owne<l hy the stockyai’d companies (h- 
hy those in conti'ol of the stockyard c<uu|>ani(‘s. Control <»f tlusc 
railways carries with it the power to ^rant (U’ withhohl sidiniis, sjuirs, 
or other acc(»nimodalions which may l)c icMpiircd hy the packini; 
house, and tho.'ic in control of said terminal railways are thereby in 
a position to discriminate against either packers or inde])end- 
h cut buyers hy practicing* delay in loading* the animals bought 
hy said ]»ackers or independent buyers and in .<witchin^ the 
h>a<led cars to the connecting lines. 

Market I*a))crs and .Journals: 

In addition to havim*; a free market in which to dispose of his live 
stock, the catth* raisiu* rc<juires full, accurate, and iud)iase<l rejauts 
of tin* demand for live stock, the prices prevailing!:, and th(* charact(‘r 
and kind of stock rccpiircd, to<!;eth(‘r with such other iufonuatiou as 
to market or trade comlitions. Tlu* cattle raisci’, of ncccssily, is 
located at places remote from the market, he rarely acccuupanics his 
shipment to the market, and hy rca.'^on of the cost of shipment and 
of feedinu, in transit and while heinu; held for sale it is impiuative 
that he dispose of his stock when once he has shipped, k'or his 
guidance the cattle raiser relies largely u])on the trade papers and 
journals. Control of these papers and journals furnishes a means 
whereby the How of stock to the market may he increasiMl or de- 
cr(‘ascd to the benefit of the slau^ht(‘rer. 

It is, therefore, evident that control of the stockvanls and of the 
other facilities aj>pertainin^ to the stockyards carries with it: 

ia) A profit derive<l from the meat industry levied upon it and 
collected before the animal is slau.i!;htered. all of which ]u*ofit, how¬ 
ever, evidences itself in the ultimate co.st which the consumin*:: juihlic 
must f)ay for the dressed meat. 

(h) A potential means fd favoritism in dealing with commi.'^sion 
men and of influence* <)ver them, a pe»wer to ^rant meaiopolies—cariy- 
in<^ with it conseejuent profit—to hanks, cattle-loan institutions, ren¬ 
dering jelants, to concerns supjdying foexl for live stock, and t(» 
others. 

(r) A means to prevent the establishment of new packing plants 
and to ham|)er the growth of those in existence. 

(d) A means to prevent the development and limit the nunihei’ 
of new markets and to centralize and restrict business to the stock- 
yards so controlled. 

(c) Peculiar and exclusive access to iid'ormation con(*erniug the 
receipts and .«ale of live stock, its disposition, and the dissemination 
of information to the producer. 
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Houses, Route Cars, Autotrucks, and Cold-Storage 

Warehouses. 


Rraneh Houses: 

The primary means adopted by the parent eompanies in the dis¬ 
tribution of their dressed meats are the branch houses. These houses 
are storage statif)ns located in the cities and larger towns. They are 
e(|uip))ed with facilities h)r cooling and preserving the meats, and 
each is under the charge of a branch house manager, under whose 
direction the branch house sales organization sells to retail and 
wholesale butchers, to purveyors, hotels, restaurants, and other simi¬ 
lar large consumers. The parent companies maintain 1,120 
10 branch houses in various large towns and cities throughout 
the United States, as against which all other interstate slaugh¬ 
terers, independent of the parent companies, maintain only loO. 

Route Cars: 

The route cars supplement the branch hou.ses. They serve the pur¬ 
pose of reaching these small communities where the trade is not 
sutliciently large to justify investment in a branch house. These 
route cars travel over what are known as car routes. Orders are 
taken in advance and the route cai*s reaching specified towns on 
s|)ecified dates serve the reciuirements oi the smaller communities. 
The starting pf)int for the route (*ars is usually the |)acking ])lant, 
though in some instances the route (*ar starts from a branch house. 
The parent companies operated as of June, 1918, 1,297 nmte cars, 
which constituted 90 per cent of the total number oj)erated in the 
packing industry. Said route cars reach and serve dealers in 37,170 
towns, and operate in 37 of the States of the United States. 

Autotrucks: 

This is a further development of the route-car plan. It lund its 
origin in the develo|)ment of the motor tnick, and because of its 
freedom from railway limitations and schedules it is enabled to reach 
a wider radius and smaller towns than is the route car. 

The autotrucks have been ado[>ted primarily by Armour A ( o. 
as a. supplement to the car routes. These auto trucks reach and 
s(‘rve a total of 20,83() towns throughout the United States. 

Uold-storage Warehouses: 

The cold-storage warehouses were in the beginning adot Jed as an 
instrumentality for enabling the [)arent companies to extent the vol¬ 
ume of their slaughter of live stock and sale of dressed moat. In 
the first instance they were used for chilling meat in connection with 
the pjicking business. Then they were constructed in connection 
with the hranch houses, so that tluw might be used for storing and 
holding the finished meats until they were sold. Later they were 
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pitlu'!' built or jUMjuired in tbc lar^e cnstcni sp;il>oai(l cities for long¬ 
time .’-tinaiie ami for storing; for ex|M)rt. As will be more fully set 
forth liereaftcu- in discussing the control of substitute foods, these 
storau(‘ warehouses were later em])loyed to store nonmeat-food prod¬ 
ucts. Later control was ac<iuired over public storage warehouses 
where sui*)>lus s]>ace was leased or let to othei;s. Later it will be 
]K)inled out how control of this public-storage warehouse was em¬ 
ployed to aid in control of the ])rice of meats and snbstitute foods. 

d'he Pai(‘nt (’om|»anies’ Accpiisition of Above-descrihed f'acilities and 

Their Purpose in Doing So. 


The parent com])anies and their controlling heads, a])preciating 
the advantages which were to be gained by controlling the 
11 stockyards and the facilities pertaining thereto, the terminal 
railways and market pajiei’s and trade journals, and realizing 
that the recjuisition of such instrumentalities might thus enable them 
to obtain a juimary ])rotit not only out of the sale of live stock pur¬ 
chased and slaughtered hv them but also on that purchased and 
slaughtered by their com])etitors, and realizing the opportunities 
thereby to ri'pie.^s and discourage the development of independent 
]»ackcrs and slaugiiter houses and to control the shi])ments of meat 
to the varijMis mark(*ts, .‘<et about the ac(juisition of the various stock- 
yards and the appurtenances and ])rivileges incidental thereto. This 
in many instances was done by a concert of action and pursuaid to 
a common umlei*standing. In niost instances the acipiisition of 


control of the aforesaid stockyards by any one or more of the ])arent 
compani(*s was ac<juiesced in by the others and in all instances the 
ownership or control of sto(*kyards by other packers or hy any one 
in fact other than the ])arent companies or one of their memhers or 
their controlling heads, was discouraged and o|)posod. 

In [)ui-suance of a common purj)ose, jdan, and design, outside in¬ 
vestors and independent |)ackers have gradually been forced out as 
dominating factors both in the ownership and management of most 
of the imf)ortant stockyards and have been replaced by the parent 
conmanies or their representatives. This acquisition lias been ac¬ 
complished by various methods: In the earlier yeai’s by e.xacting 
stfK-k donations und(*r threats of moving away their packing plants, 
later by cash subscriptions for stock, generally below par, and in 
other instances by voluntary reorganization cif stockyard companies 
in order that the parent companies and their controlling heads 
might gain a controlling or dominating power in the yards and thus 
be induced to continue to maintain their packing plants thereat. By 
these various means the parent companies directly, or indirectly 
through their cfmtrolling heads, have been enabled to obtain con¬ 
trol of substantially all of the large stockyards of the country. They 
now have, either jointly or separately, a controlling interest in 22 
of the oO market stockyards in the United States. 

The parent companies have availed themselves of the control so 
acquired by them in the stockyards aforesaid to elect the officers and 
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directors of said stockyards and to dominate and control the ])olicies 
thereof. Tliey liave granted exclusive i)rivileges, such as the right 
to [)urchase dead animals, the right to furnish su[)])lics and facili¬ 
ties and the location of cattle banks and cattle loan companies, to 
concerns and corporations in which they or some of them or indi¬ 
viduals who are stockholders in said parent companies, hold the con¬ 
trolling stock, and they have otherwise, acting in concert, em])loyed 
the powers and privileges more specilically set forth and discussed 
under the heading ‘‘Nature of the business and method by which 
it is conducted”; all of which has been done with the intent and 
purpose of, and has had the effect of discouraging and supiu'cssing 
the establishment of inde[)cndent packing establishments and dwarf¬ 
ing the growth of such independent packing comj)anies as might 
then be in existence, and to enable said i)arent com])anies, 
12 their subsidiaries or the individuals who own and control the 
parent companies and their subsidiaries to obtain vast profits 
from the management of the stockyard and the granting of the 
privileges appurtenant thereto, whicli })rofits are realized not only 
upon the live stock purchased by the packers but upon that purchased 
by their competitoi*s. These methods have thus enabled them to 
enjoy and realize such profits without the same appearing or being 
disclosed in the profits of the ])arent companies; they have also 
furthered the attemi)t of said parent com])anies to mono])olize the 
meat industrv of the countrv and to artificiallv control the ultimate 

• C/ • 

price which the consumer i)ays for meat and meat products. 

Contracts in Restraint of Trade. 


The i)arent comj)anies have entered into certain unlawful con¬ 
tracts and combinations to restrain trade and commerce and to arti¬ 
ficially i)revent between themselves competition in the prices for 
which meat and meat i)roducts are sold. 

The most important of said contracts and agreements is what is 
known as the percentage purchase arrangement. This arrangement, 
though a})plied primarily in the purchase of live stock, had as its 
ultimate object the elimination of competition, not only in the [)ur- 
chase of live stock but also in the sale of dressed meats. It is a well- 


established commercial princij)le that a limitation upon the source of 
su[)ply and the conse(iuent limitation uj)on volume of business are 
the easiest means of removing all incentive to reduce prices. 

The simplest way to limit the volume of dressed meat is to limit 
the purchase of live stock. 

Recognizing the.‘«e principles, the parent companies thereupon 
agreed upon and thereafter recognized between themselves certain 


))erccntages or proportions to which they deemed that each company 
was entitled, and they thereafter so gauged their ))urchases that an¬ 
nually their respective purchases approximated actually or substan- 
tialy the percentages so agreed u])on. 

As a means of peifecting this arrangement, divers ])ercentages 
varying at different stockyards were agreed u])on, and understand- 
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in^s wore liad tluil oorlain of the pariMit ooinpaiiios should buy in 
ocrtaiii yards or should refrain from huvini 2 : in eertain stoekvards. 
In onler to prevent such plans from bein^ disarranged by outsiders 
agreements were made witli such outsiders by wliieh ]>ure]iases be¬ 
tween tlie j>arent eomj^anies and tlie inde[)endents were effected uj)on 
a j»ere(‘ntage l)asis similar to the above. 

Means were ado])ted and by virtue of the parent eomj)anies’ con¬ 
trol over many of the stockyards were easily executed by which 
sales to outsiders or independents were controlled by the parent 
companies. 

Control over the stoekvards, the stoekvards loan institutions, the 
terminal railways, and other privileges and i)er(iuisites has discour¬ 
aged any o])position by either commission men or independent 
I)ackers. 


i: 




Control of Substitute Foods. 


Having eliminated comj)etition in the meat products, the defend¬ 
ants next took cognizance of the competition which might be ex- 
])(‘ctcd fiom what we here refer to as substitute foods. Their experi¬ 
ence bad taught them that if meat ])rices advanced out of j)ropor- 
tion to that of other substitute foods, the consuming public mani¬ 
fested a tendency to turn to such substitutes. To ])revent this the 
d(*f(‘ndants set al)out controlling the Nation’s suj>plies of lisb. vege¬ 
tables. either fre.^b or canned, fruits, cereals milk, ])Oultry, butler, 
eggs, cb(‘e.'^e, and other substitute fornls ordinarily bandied by whole¬ 
sale groc(‘rs or produce dealers. To accomplish this puipose the 
defendants availed themselves of the advantages afforded by the 
refrig(‘rator cars, route cars, auto trucks, branch bouses, and storage* 
warehouses owned or controlled by them. These facilities intended 
])rimarily for the sale of meats were emjdoyed with comparatively 
no inciease of overhead in the distribution of the substitute foods and 
unrelated commodities. The defendants were enabled thereby to 
reach remote s]K)ts. This a<lvantage was also em])loyed temporarily 
to fix ]»rices so low as to gradually eliminate com[)etition. 

These attempts to monopolize have resulted in comjdete conti'ol 
in many of the substitute food lines. They have made substantial 
lieadway in others, ddie control is extensively and rapidly incr(‘as- 
ing. New fields are gradually being invaded, and unless prevented 
by a decree of this court the defendants will within the conijiass (►f 
a few years control the quantity and juice of each article of food 
fouml on the American table. 


Extent to Which the Monoj)oli.<tic Attempts Have I>een Successful. 

I’dnancial Growth, Present Net Worth, and Volume of lousi¬ 
ness : 

In the lo years from 1904 to 1919, Swift & Go., Armour & Go., 
Wilson (fc (V). (Inc.), and the Gudahy Packing Go., according to 
their financial re|>orts, grew from a net worth of ajijiroximately $92,- 
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()()(),000 to a not wortli of a))] roxiniately $479,000,000, and in this 
same ])oriod they paid in cash dividends $105,000,000. Only $89,- 
000,000 of their inereased worth rei)resented new eai)ital. Though 
always asserting a very low rate of profit on sales, the five i)arent 
eoni[)anies have grown so raj)idly that their eombined net profits for 
lt)17 have e(jnaled nearly the amount of their total net worth in 
1904. Sales in 15 years have inereased until for the fiscal year 1918 
they reached the vast sum of $8,*21)0,000,000. This was realized from 
meats, substitute foods, and unrelated lines, as hereinabove set forth. 
In stating these figures account has been taken only of the ])rofits 
and .sdes of the j)arent eomjamies and subsidiaries included by them 
uj)on their books. No account has been taken of the many 
14 corporations which are owned or controlled by the same 
family or financial interest as own or control the i)arent com¬ 
panies. 

In addition to these profits thei’e have been other vast profits, diffi- 
(*nlt of ascertainment, realized by the individuals by virtue of either 
their ])ersonal control of other packing houses and slaughtering com¬ 
panies or their interest in stockyards, terminals I'ailways, rendering 
companies, cattle-loan institutions and banks, aiid other cor])orations, 
all of which coi-porations have tluai* inception and de])end for their 
prosperity upon advantages or pi-ivileges growing out of the inter¬ 
locking control of the stockyard and stockyard appurtenances. 

Number of Controlled (5)mpanies. 

The paient companic's or the individual defendants jind their fam¬ 
ilies maintain and control 574 (*orporations or concerns, including 
1.‘*>1 trad(‘ names. They have a signiticant minority stock interest in 
95 others and an interest of unknown extent in an additional 98. 
4dms th(‘ total number of concerns in whieh th(‘V have control or 
int(‘r(*st is some 7()2. In the years that ar(‘ jaist the jnircnt com¬ 
panies have aecpiired or organized many other concerns and have 
maintained them so long* as tluw were useful for their |)urposes. 
When uo longer useful those coucerus, so acquired (»r organized, have 
bec'U dissolved and their businesses have beem merged into that of 
the parent comnauies or that of othei- subsidiaries. Such dissolved 
corporations and coucerus are omitted in the above compilation ex- 
ee]>t in those instances where their names have been continued as 
ti’ade names. 44ie total of 7t)2 above stated, therefore, falls far short 
of rejU'esenting the number of concerns that corporate and individual 
defendants have ac(|iiired or have organized in furtheranee of the 
general scheme and plan of ai'tion already explained. 

l']xtent of Industrial Control in the Substitute Foods and 
Cnndated Commodities: 

It would be an enormous uudertakiug to determine the degree of 
coutr(4 exeicised bv the defendants in all of these various industries. 
I’hiough has b(‘eu as(‘ertaiued to indicate that the growth has been 
ia))i(l and that if permitted to continue unchecked, in a matter of 
a few years the control will be complete. 
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In lOll) the ])nsinoss of Ainionr A: ('oinpjiny in pamipd lisli, ve,a;o- 
and sundries, eaniuMl and dri(*d fruits, fruit preserves (soda 
fountain snpplic's) and ^rape jniee ainonntecl to ; in 

Tins, two years later, tlie same eoin])any’s volume of business in 
tliese same items was $.Sr),<S*20,(!()(), over a sixfold inerease. While 
])art f)f this inerease of l)nsiness may he attributed to the inerease of 


))opnlation ami tlie eonsecpient inerease of eonsnm])tion, the ureater 
part tli(*reof was aeipiired at th(‘ expense of eompetitors. Of the 
eorporations wliieli have been ae(]iiired by tlie jiarent eompanies in 
recent years, a lari»e nnmher are eoneerns mannfaeturinjz; or sell- 
in<» tliese substitute foods or unrelated commodities. This fact, to¬ 
gether with the increased activities of the ])arent organiza- 
15 tions, themselves, in these lines indicates a well-defined piir- 
]toso on their ])art to secure control of the market for meat- 
snhstitnte foods. In addition to the companies whose control has 
been acrpiired by outright ])nrchase, the parent companies have, in 
a lari»:e nnmher of instances, contracted for the exclusive ont[)nt 
of many otlna- companies en.na^ed in the production of the substitute 
foods and the unrelated commodities. The outputs of these plants 
are marketed by the jiarent companies or by their subsidiaries 
throniih the ilistrihntion facilities of the ])arent companies. Tn 
this fashion the jiarent companies control the ontjmt of these con¬ 
cerns and the mark(‘t ])ri(*e of their ])rodncts as completely as thonj^h 
th(‘V thems(*lves owned the prodncin" companies. 


Individual Defendants. 


The individual defendants are eithei- ollicers, ilireetors, aiients, or 
emph.yees of the parent companies oi’ th(‘ir subsidiaries or lar^e 
stockholders of parent companies and subsidiaries who are other¬ 
wise afliliated in commercial operations with the active heads of the 
]>aient eompanies. These individual defendants are in their indi- 
viilnal capacity finaneially interested to a <>reat e.xtent in the stock- 
yards, terminal railways, cattle loan hanks, rendering companies, and 

other institutions interrelated with the stockvards. Thev. or some 

• • 

of them, control the cor])orations dealing in the substitute foods and 
the unrelated commodities. In many instances, in addition to their 
indivi<lual hoMin^s, they hold stock in these eorporations fo]‘ the 
henetit of th(‘ parent companies. The control by these individuals 
of the facilities or instrumentalities of the meat business and their 
interest in (*oncerns dealing in the substitute foods and the unrelated 
commodities enable the parent eompanies to carry f)ut the purjmso 
of th(‘ combinations hereinabove described, and are now and will 
(‘ontinue to l>e a sinister and ever-present means of furthering the 
attempt to monopolize and perfect it to such a deoree that the parent 
compani(‘s or their suhsi<liaries will have complete control not only 
of m(‘at products hut of all substitute fo(Mls consumed in the United 
States. 

Subsidiaries Defendants. 

These conpuise many, hut not all, of the subsidiaries owned or 
controlled by the parent companies. Only these subsidiaries, which 
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are suhslaiitially 100 per cent' paiont-coinpany owned and wliieli are 
en).^{i^ed either in the slaughtering, packing, or selling of meats, 
have been made j)arties defendants. It is the plan and scheme of this 
j)etition and the })rayer for relief that the corporations which in 
themselves own the facilities more specilically described above or 
deal in the substitute foods and unrelated commodities shall not be 
made parties defendants in the first instance or until it appears that 
they are necessary parties defendants, hut that the parent companies, 
the subsidiaries defendants, and the individuals should be compelled 
to divest themselves of all interest in or connection with the 
IG subsidiaries owning the facilities or dealing in the substitute 
foods or commodities referred to. 

Praver. 


Wherefore, petitioner prays. 

I. That the defendants, and each of them, be forever enjoined 
from continuing any contract, combination, or conspiracy in re¬ 
straint of trade or commer(*e in the purchase of live stock, or the 
purchase, sale, or distribution of dressed meats or other jiroducts or 
commodities now handled hv them, or anv of them, among the sev- 
eral States or foreign nations, which contract, comliination, or con¬ 
spiracy may now exist between them, or any two or more of them, or 
fi’om doing any act puisuant to or in furtherance of any such con- 
tiact. condiination, or conspiracy, and that they he enjoined from 
entering into any other or further contract, combination, or con¬ 
spiracy, either among themselves or among any two or more of them, 
oi' witl) any other ])erson or persons whatsoever, in lestraint of trade 
or commerce hetw(*en the several States and foreign nations. 

II. That they, and each of tliem, he enjoined and forever re¬ 
strained from monopolizing, or attemiiting to monojiolize, or con¬ 
spiring to monopolize, the trade or commerce between the several 
States or with foreign States in the jiurchase, sale, or distribution of 
live stock or the commodities aforesaid. 

III. That the defendants, and each of them, be rerpiired to divest 
themselves to sueh extent and upon such terms and conditions as 
the court may deem proper from such interest in or control over 
pulilic cold-storage warehouse, retail meat markets, stockyards, ter¬ 
minal railways, market or trade journals, or such other facilities as 
are c(»nnected with or are a]>purtenances to the stockyards, in such 
instances as the court mav deem that su(*h instrumentalities consti- 

t 

tute a means of facilitating the formation or continuance of mo¬ 
nopolies in the purchase of live stock or the sale of the commodities 
aforesaid. 

\\\ That the corporation defendants, and each of them, be per- 
jtetually enjoined from permitting their refrigerator cars, route cars, 
auto triK'ks, or branch houses, or other distributive facilities, to be 
used foi* the distribution oi* sale of commodities of the character and 
kind hereinhefore generally described as substitute foods and unre¬ 
lated commodities in such instances and to such extent as the court 
may deem necessary for the purpose of i>reventing the aforesaid de- 

2—4Gi)5a 
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Ironi ;i((jiiiii!in a ic (*(»nlrcil over IIk* trade* 

(*<Miiin(‘rc(* ill siicli coiimiodilips, or a coiili'ul wliicli may ciialelc* (licm 
to rosti’ain the trado or oomiiu'rct* oi- artilicially alIVct tlu* price* ot 
anv commodities in wliicli tlic aforesaid defendants now deal. 

\\ Tliat the defendants ami each of them lu* reepiired to divest 
themselves of all stoekholdinj^s or other interest in any corporation, 
partneiship, oi* association now eh'alinn in any of tin* food snhsti- 
tntes or imrelat(*d e*<)mimMlilics !iei(*iidi(‘for(* moic speeilieally <!(*- 
serihed. ami that wheicvi*!’ .slid def(*ndant'^ own, o|)t‘rat(*, or 
17 control a de]>artmi‘nt hiiyini^, si*Iliim, or oth(*rwise ilistrihnt- 
in^ snh.'ititnte foods. nnr(*lat(*d commodities, or any of them, 
that they he reijnired to eliseontinm* tin* aforc'.saiel <l(*partmeni, and 
that the defendants and each of them he rcstraineel and perpetually 
enjoined from hereafter aecpiiriiii!; any stock'holdings or interests of 
the character hereinhefore descriheil, in any coiporation dealinj^ ex¬ 
clusively or jiartially in the saiil snlistitnti* fooils or commodities 
hereiid»efore referred to, or from th(*mselv(*s en^a^iiui; in such hiisi- 
nes.s, either directly or through a d(*partment. 

That the defendants and each and eveiv om* of them h-e 
perp(*tnally enjoined from indnluin.u in any unlawful practice or 
committing any act of unfair competition or any other act with the 
jmrpose of or which may have the elfect of umluly restrainiiiLi trade 
and commerce, or which may he indnl^eil in or done with the jair- 
}K).se or etfect of monopolizing sai<l tradi* or commerce in the com¬ 
modities now manufactured, hoimht, .sold, or otherwisi dealt in hv 

^ 7 t/ 

the defendants or anv one of them. 

«■ 

A ll That your petitioner lu* i^ranted such other and fnrth(*r relief 
as the nature of the ca.se may reipiiie ami tlu* court may deem 
ju.st and proper in the juemises. 

To the end, theiefore, that tlu* 1 niteil Slat(*s may obtain the re¬ 
lief to which it is justly entitled in the juemises, may it jilea.si* your 
honoi*s to grant writs of suhpiena directed to each and every one 
of said defendants, commanding them and each of them to appear 
herein and anw.ser, but not under oath (answers under oath being 
hereby expre.ssly waived), the allegations eontained in the foregoing 
]>etition, and to abide by and perform such order or decree as tlu 
court may make in the premises, and upon linal hearing hereof tc 
permanently enjoin each of the defemlants as hereinhefore prayed 

Ke.spectfullv submitted. 

JOHN K. LASKKV. 

Sfafrs Afforneij. 

A. MITCHELL PALMER, 

Attoniei/ (General. 

LSIDOR J. KRESEL,' 

JOHN 11. ATWOOD, 

JO.SEPH SAPINASKV, 

Special Aniftiitantis to the Attorneif dnirruJ. 
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IS Att.su'f r o/ Sii'ljf tC* Cninpany and Others. 

Filed February 27, 1920. 


The Joint and Several Answer of the Following-named Defendants 
to the Hill of (’oinplaint Fih'd Herein: 


< >rjraniz«‘(l under 


(’orpiU’Mtions 


laws of— 


Swift A Company.Illinois. 

Swift A (’ompany.West Virginia. 

Swift A (om})any (Inc.).Kentucky. 

Swift & Company (Ltd.).Louisiana. 

Swift t'c Company.Maine. 

Swift Beef Company.Maine. 

Cnited Dressed Beef Co. of New York.Ne\v York. 

J. J. Harrington & Comjainy (Inc.) .New York. 

B>iml»l(‘r Company.New Jei*sey. 

Th(‘ (I. 11. Hammond Company.Michigan. 

Omaha Backing Company.Kentucky. 

Plankington Backing ( ompany.Wisconsin. 

Stni’tevant A Haley Beef A Supply Company.Massachusetts. 

F. K. Bond Backing (’ompany.Illinois. 

\’an Wagenen A Schickhaus Company.New Jei*sey. 

Hammond Beef (V.nj)any.Michigan. 

Omalia Meat (’ompany.California. 

.\. Canfield Commi.<sion Com])any.New Jersey. 

II. C. Derby (’ompany.New York. 

Metropolitan Hotel Supjjly (’ompany.Maine. 

\'ermont Supply Company.Massachusetts. 

The Hotchkiss Beef (’o.New York. 

Western Backing Company.Colorado. 


Louis F. Swift. 

1m 1 ward F. Swift. 
Charles H. Swift. 
Oustavus F. Swift, Jr. 
Harold 11. Swift. 


Individuals 

Alden B. Swift, 
(leorge H. Swift. 
Laurence A. Carton. 
Frank S. Havward. 

(’ll a lies A. Beacock. 


Wilfred W. Sherman. 
Wellington Leavitt. 
John M. Chaplin. 
William B. Travnor. 


lit These defendants now and at all times hereafter saving 

unto them.selves all and all manner of benefits and advantages 
of exception which can or may he had or taken to the many errors, 
unc(‘rtainties. imperfections, and insufHciencies in the comjilainants’ 
said hill of complaint contained, foi' answer thereto or to so much 
and such parts thereof as these defendants are advised it is materud 
or iK'cessarv for them to make answer unto, answering sav: 
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“Court's Jurisdiction." 


These defendants admit that Swift Conipanv referred to in said 
hill of eom])laint as a ])arent eoin|)any, either directly or t!u‘ou^!;h 
subsidiaries is engaged in— 

(a) The purchase and slauuhter of live stock. 

(/>) The preparation and manufacture of dressed meat and by¬ 
products of the slaushtered live stock. 

(cj The eurin^i, canning, or otherwise ]>rcparino: for the market of 
the edible products and by-products of the slaughtered animals. 

(f/) The production and sale of m)nedihle hy-])roducts and of 
articles in the manufacture of which these nonedihlc ])r<Klucts arc 
largely used. 

(e) The manufacture, canning or <Jhcrwise preparing for the 
market, sale and distribution of certain food supplies other than 
meats. 

(/) The manufacture and sale of various other articles commonly 
purchased and used either by the ])roducer of live stock, the com¬ 
panies tran.<porting the live stock or dressed meats or the competitors 
of the parent companies. 


But these defendants allege that the business and transactions in 
which said Swift A: ('ompany is alleged in the hill of c(fmplaint to he 
engaged are not interstate or foreign (*omnierce, r.nd no facts are 
alleged in the hill of com])laint which constitute interstate or foreign 
commerce. 

These defendants deny that the various othei* articles d(*scrihc<l in 
said subdivision “(/)"' as manufactured and sold by said Swift A: 
Company, either directly or thi’ough subsidiaries, are articles or com¬ 
modities unrelated to the business of said Swift A: ('ompany as is 
impliedly charged in the hill of comjJaint. 

These defendants deny that they or any of them have made any 
contract or in anv manner or hv anv act, method, or means have 
engaged in or are or have been a party to any combination in the 
form of a trust or otherwise, or conspiracy, in restraint of trade or 
commerce among the .s(‘veial Stat(‘s or with for(*ign nations. 

These defendants denv that th(*v or anv of tluMii in anv manner 
or by any act, method, or means have monopolized or atlem|)ted to 
mono[>olize, or have combiiu'd or conspiie<l with any other ])cison, 
})er.sons, tirm, or corporation to monopoliz(‘ any part of the trade or 
corrimerce among the .several Stat(*s or with for(*ign nations. 

The.se defendants deny that Swift A: (.'ompany, one of the “parent 
companies,” referred to in the bill of complaint, and its subsidiaries 
together with the other .so-called “pa)’(*nl companies’’ and 
20 their subsidiaries, or otherwise, acting by and through their 
princi]>al ollicers or otluMAvise, hav(* at templed to dominate, 
control, and monoj>olize a very gi'cat pioportion of tin* food supply 
of the Nation ami have thereby built up an unlawful !nono|H)ly and 
control over divers and sundry products and commodities, refenred 
to in the bill of comj)laint, as charged therein. 
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"PIk'sc deny lluil snid S’wifl ^ C(>in])any and its sub¬ 
sidiaries. lo^ellier with the other so-ealled e<)mi)anies ’ and 

their snhsi(iiaries. or otherwise, are attempting to increase and ex¬ 
tend said alleged monopoly of the products and commodities referred 
to in the hill of complaint, as charged therein; and these defendants 
deny that the said i)arent companies and their subsidiaries artificially 
control the snf)i)ly and price of the food supplies of the Nation, as 
charged in the hill of comjdaint. 


u 


Object to he Attained.*’ 


These defendants denv that thev or anv of them have created or 

• c 

obtained any monopoly in the interstjite trade or commerce of live 
slock. m(‘at products, and substitute foods, as charged in the hill of 
complaint; ami these defendants deny that any monopoly by the 
defendants named in the hill of complaint exists, as is charged in 
the hill of complaint. These defendants deny that there has been or 
is in existence, as charged in the hill of com])laint, any contract, com¬ 
bination, or conspiracy in I’cslraint (»f trade or commerce among the 
several Slates. 

On the conlrarv, th(‘se d(‘fendants allege that said Swift Com¬ 
pany and its suhsidiaiies. and as they are informed and believe, and 
therefore allege, that each parent company and its subsidiaries de¬ 
scribed in said hill of complaint are in actual and keen comi)etition 
with each and (‘verv other parent company and its subsidiaries, so 
that the extent to which these defendants mav dominate, control, or 
monopolize the food su|>ply of the Nation depends upon the volume 
of business done liy said Swift (Company and its subsidiaries com¬ 
pared to the total v(»lume of husine.'^s done by all engaged in supply¬ 
ing the food su])])ly of the Nation. 

These defendants allege that said Swift ^ Comf)any and its sub¬ 
sidiaries handle only ap])roximately T2 j)er cent of the total meat 
supply of the country and oidy ai)proximately 22 per cent of the out¬ 
put of meats and meat |)roducts of the numerous })lants engaged 
in the meat-packing l)usiness which .«hip meat in interstate com¬ 
merce, and allege that said Swift Com])any and its subsidiaries 
likewise handle oidy approximately |)er cent of the total quantity 
of blitter, eggs, and poultry which enters trade channels in the United 
States: and only approximately lo per cent of all cheese sold in the 
thiited Stall's; and only approximately 21) per cent of the total pro¬ 
duction of oleomai’garine in the United States; and less than 15 per 
(‘ent of the total qiiantitv of lard substitutes sold in the United 
States; and less than 5 per cent of the total quantity of canned fruits 
and canned vegetahles sold in the United States; and less than 15 
]^er cent of the output of hides in the United States; and these 
21 di'fcndants allegi* that the volume of business thus handled 
by said Swift A Uompany and its subsidiaries is too small a 
jiart of the total volume of hnsim'ss in said respective lines of busi¬ 
ness to even suggest the possibility that Swift Company could 
dominate, control, or monopolize any or all of such lines of business, 
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or could control or niaiiipulalc llic prices cliarj^cd and reccivc(l l>y 
it in the sale of commodities in said Imsiness, 

These defendants allege that even if tin' live |>arent coni])ani(‘S 
mentioned in the hill of complaint and tlu-ir n'SjK'ctive snl»sidiari(‘s 
acted in aureement or comhination (which these deh'ndants d(‘ny), 
the hnsiness of said five parent com]»anies and their subsidiaries 
would not and could not dominate, control, or mono])oliz(‘ th(‘ food 
sup])lies of the Nation, hiit. (ui the contrary, wouhl l)e h'ss than ID 
p(‘r cent of tin* meat sup]»ly of the I’nitcMl States; and less than !•> 
to 20 |)(*r (-(‘lit of th(' (piantity of hutt(M\ e,'j;.u.s, and p(»ultry which 
enters lrad(‘ channels in the United States; and only about M per 
cent of the total sale of grocery products at wholesale in the United 
States; and not more than do ])er cent of the out])ut of hides in the 
United States; and not more than 10 to IT ])er c(‘nt of the cattle, 
calf, and sheep leather output of the United States. 

These defendant alleize that even if the live ])arent companies in 
said hill described acted to^zether by agreement or cond)ination 
(which these defendants deny), said companies so actim:: t(>.i!:elher 
would not and could not dfuninate. control, and mono)>olize said 
respective businesses or the food supplies of the Nation. noi‘ could 
said live ]>ai‘ent c(nnpanies control or ma’ni))ulate the prices of com- 
moditii's ."iold by them res])ectively; and therefore these (hdendants 
alle<j;e that it is obvious that there is and can he no dan,i!:er whatso¬ 
ever that ‘‘within the compass of a few y(‘ars'’ the ]»ackers will ‘“con¬ 
trol the quantity and price of each article of foo<l fouiul (m the 
American tahh*.’’ as chariicd in the hill of complaint. 

These defendants allege that if any ono or all of said defendants 
df>minated. controlled, or monopolized a very ^reat ])roportion of 
the food supplies of the Nation, such domination, control, or 
monoj)oly would necessarily appear in the profits made by sucfi de¬ 
fendant or defendants upon the sale of their ju’oducts. Thes(‘ de¬ 
fendants deny that such domination, control, or mono])oly exists, 
and allege that said Swift & Co. is not a party to any such domina¬ 
tion, control, or monopoly, and alle^^es that the ])rofit of said Swift 
& Co. from all sources for the fiscal vear 1919 was only 1 1/0 cents 
on each dollar of sales and averaf^ed only approximately one-fourth of 
1 cent on each pound of all ]n'oducts of every description sold, ami 
that such ])rofit is sfi small as to have practically no effect on ]»ric(‘S 
charged by Swift k Co. and its suhsidiaric'^ for their ]>roducts; and, 
further, that said 1 1 /O cents on each dfillar of sales incluavs tin? 
ju’ofits received hv said Swift k Co. and hv idl its suhsicliaries upon 
all [iroducts sold hv them, including meat y»roducts and hy-jinMlucts 
of every description. These defendants allege that neither these 
defendants nor anv of them would he satisfied with such a nominal 


])rofit u})on their business if they had the, ]>ower through domina¬ 
tion, control, or monof)olization of trade to obtain a reasonable profit 
upon the sale of their products. 
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'‘Tlio Nature of the Biijsine.ss and Method by Vvdiieli It is 

Condiieted.'’ 


d'hese defendants admit tliat the f)rin(*ipal business of said Swift & 
(’onipany, direetly or through its sul sidiaries, is the slaughter of live 
st()( k, the dressing of the carcasses thereof, and the sale of the dressed 
meat and of the hy-])roducts resulting from the slaughter of live 
stock: hut these defendants denv that said business as described in 

c 

the hill of comjdaint is interstate coniinerce. 

These defendants admit that the invention of the refrigerator car 
made it possible* to slaughter live stock and prepare the fresh meat 
thereof for market at or near the great sources of supply in the 
A\'(st and to ])r(‘serve the meat in transit to the consuming public in 
the k.ast, and these defendants allege that great losses from shrink¬ 
age in weight of, injury to, and death of the live stock in transit 

weie thcrel)V saved, which losses had theretofore l)oen an incident 
1/ 

in the shipment of the live animals; and further allege that the in- 
^•ention of the u*grigcratoi' car, by preventing such losses and by pre¬ 
venting other tosses, such jis bruises to the hides of r.nimals shipped 
long distaiHM's, which materiallv reduce the value of such hides when 
cured, revolutioned the live-stock and fresh meat business of the 
cemntry, developed the live-stock industry, and cheapened the cost 
of meats ami animal by-products to the consumer and was, therefore, 
of incalcuhdile henelit to the |)ublic. 

These defendants deny that they have any e.xchisive right to or 
monopoly over r(*frigei'ator cars; which hict may be incurred from 
the .allegations in the bill of complaint. These defendants allege that 
anv and all who desire to do so mav secure, own, and furnish such 
r('frigei-ator (airs to the railroads for the puryaise of (airrying their 
products under the same teiins, conditions, regulations, and tariffs 
of the raili’oads that tic* railroads i*equire of these defendants. 


“The Stockvards.” 

The.<e defendants admit that stockyards arc public market places, 
to which all who wish mav have free airess and right to trade. 
Th( ‘se d(*f(*ndants allege that tin* stockyard companies do not buy 
oi- s(‘ll liv(* stock at the stockyards or interfere with or affect in any 
way the trading between the liv(*-stock raisers or their agents, on 
the one hand, and the buyers on the other. 

These defendants alk'ge that the defendant (*or])orations or some 
of them, by jmrehasing live stock shi])ped to the stockyards adjacent 
to their resp(*ctivc ]>acking plants, have afforded and do afford the 
opportunity to the catth* i‘ais(*r to dispose of his live sto(*k for an 
immediate cash |>rice at any and all times, in times of glut as well 
as in tilings of scarcity, and said defendants have by this means 
(\'^tahlished and develo])cd such stockyards and eiu'ouraged the grow¬ 
ing of liv(* stock. 

Th(\'^e defendants allege that they have likewise im])rovcd and 
made attractive to live-stock raisers tlie stockyards in which they 
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liavp l)C'(*!i inlercftiod, by |n-(Mii])lly furnishing ;H j^rc'at ox- 
peiisc all facililic*.'< and miiviMiicnrcs ncccssarv or suitable to 
receiving, cariiiii foi’, and baiullinji of live stock, and have 
thus develojKMl and enc(mia^ed the 'i.rowinjL!: of live stock. 


u 


Conveniences and Facilities (’ontndled bv Stockvards. 


“Packin^-bonse Sites 

"riiese defendants admit that as to all stockyards in wbicb they are 
interested the stoekyaid companies generally own all the availabU? 
land within the* vanls. These defendants <lcnv that at anv stock- 

4 t • 

yards in which thev ai'c interested all the land sinronndinu the vards 
is owiumI by companies contiolled by the stockyard compjmv or its 
principal stockholders. These <lefendants alle.ue that in many in- 
.'<tances stockyard companies or cumj)anies controlled by the stock- 
yard company or its principal stockholders have honnht some land 
adjacent to tlie yards for the ]nir])o.<e of ])rovidin<i: for the j^rowth 
of the yards and for the cstahlislnnent of additional luickinii; jilants 
at said yards whenever such o]►portunity olfered. These defendants 
deny that new packing companies, as a rule, can secure d(*sirahle 
packinjT sites only from the stockyard com|)anies or from the co!n- 
panies owned or (‘ontrollcd by .siid stockyard com|'anics or their 
jnincipal stockholders: and these defemlants deny that stoekyaid 
comj)anics, as a rule, arc in a position to determine what j►ackine 
companies and iiow many ]>lants shall he cstahlishd at the various 
stockyards, as char^eil in the hill (»f comjilaint. 

Th(‘se defemlants allege that it is nece.^sary, in or<lcr to develop 
a market at stockyards and to encourage the owneis (if live stock to 
ship their live stock to the stockyards, that there h(‘ a nnmher of 
]>ackinji com]>anies or other [nirchaser sready to buy live .'<t()ck pre¬ 
sented for .<ale at said stockvanls and ready to buy said live slock 

« c • 

at all times, so that there will always he a .steady competitive and 
attractive market to which live-stock producers may ship their live 
stock with the assurance that they will find a fair and ]>rompt market 
then'for. Thesr* defendants allej^e that for said reasons it is to the 
interest of the stockyard comjjany and its stockhohlers to establish 
new packinji; ]>lants at oj- adjacent to the stockyards, and tlu'se de¬ 
fendants, therefore, alleiie that it is jiood business foresight to jic- 
(piire in a<lvance at least some availalde land at or adjacent to the 
stock vards. 


U 


Sites for Stockvard 


Hanks and ( attle-loan (V)m)>anies 


These d(*fen<lants allei'.e that hanks and cattle-loan com]>anies are 
e.'tahlishe<I for the ])urpose of supplying!; to live-stock pivalucers funds 
which before the development of such s[)ecialized institutions as 
cattle-loan (•(►mpanies have not been easily available, and therefore 
it is to their interest and that of the stockyard companies to facilitate 
the establishment of such institutions at or adjacent to the stockyards. 

Thrse defendants admit that a stockyard com))any ha* <he ])owei' 
to designate how many and which hanks or cattle-loan com- 
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21 |^anies may establish tlicmselves within the yards which tlie 
stockyard com|)any owns, hut these defendants deny that 
any stockyard company in whicli they or any of them are interested, 
or these defendants or any of them have ever exercised such jjower 
arbitrarily or to the detriment of the interests of the live-stock raiser 
(n* have ever exercised such ])ower at all. These defendants take ])ride 
in j)ointinj>: out the part they respectively have played in financing; 
the live-stock industry through the encouragement of such live-stock 
hanks and cattle-loan companies. 


“hendering Plants 

'Phese <lefendants admit that the stockyard companies generally 
tind it necessary to determine who shall purchase carcasses of animals 
which have died fiom disease or accident while in transit or after 
leaching the stockyards, hut these defendants allege that the niimhcr 
of animals dying from disease or accident while in transit or after 
reaching the stockyards is generally not sutticiently large to attract 
capital or justify the existence of more than one company to handle 
such (load animals and generally no one company wovdd undertake 
to |>erform the service or would invest the cajiital netessary to ecpiip 
itself to perform the service of removing dead animals from the 
pi-(‘mis(‘s of the stockyards comjiany if it were not assured of ;i suf- 
iici(*nt v(»lume of such business to justify such undertaking. 

Thc'se defendants allege that the maintenaiKe of a sanitarv condi- 
tion at the stockyards itcjuires the jirompt removal of such dead 
animals, and exjericnco has shown that in order that such service 
may he rendered promptly and etliciently it is generally necessary 
to regulate such business and enter into an arrangement with any 
company sec'king to perform such service, umier which such com¬ 
pany will agree to he ready at all times to ])erform such service 
j)rom])tly and etliciently. These defendants deny that the ])rices 
whic*h liave been fixed for such dead animals at stockyards where 
they or any of them have been interested are or have been arbitrary, 
unreasonable, or unjust. 


“(A>mmissi(»n Men's ()tlic*e Space:” 

These defendants allege that no one office can he leased and no 
one pen can he allotted to more than one commission man at a time; 
that nece^sarily some ollices and some pens are more advantageously 
locatc'd than others; hut these defendants deny the implicMl charge 
contained in the hill of c'omplaint that there is disci*imination on 
the ])art of any stockyard company in which they or any of them 
are inteivsted in leasing otlic'e space and other acTommodations and 
in allotting jtens to commission men and traders at the stockyards. 


“I'erminal Railway 


’S 




These defendants allege that the terminal railways, to facilitate 
the switching of cai’s from trunk-line carriers to the stockyards, from 
the stockyards to the packing plants, and from the packing 
25 plants to the trunk-line carriers, are common-carrier rail- 
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I'oM^ls engai’fMl in inIrastaU* ami iiiliaslalp cnnimprcp, ami that 
tlipv ai'p .<nl)j(‘cl 1o tlio railroad cominissioiis of IIk* spvpral Slates 
ill wliicli .<iieli lailroads may be located and to the Intei'state Coni- 
nieree conimis'ion of the rnit(*(l States; that under the laws of th(! 
sc'veial State.' ami under the interstate eoininerec' act of the rnited 
States it is illegal for sneh e(nnnion-earrier railroails to discriminate 
hetwein shi|>p(“rs in the location of sidings, spurs, oi' other accommo¬ 
dations. ami s('verc ]»enaltics ai’c prescribed under the several statutes 
afoi‘csaid for such <lis<*riminations. 

'^riie.'^e defendants denv that there is or has been anv discrimina- 

« t 

tion against anv )»ack(‘r or huvea- hv anv stockvard terminal railwav 
oj>erating at any stockyanls. described in the hill of complaint, in 
wliicli thev or anv of them are interested; these defemlant' <lenv 

It * 

tliai any such tcaminal or stockyard railway has practiced any dis 
crimination in granting or withholding sidings, >]nirs. or other 
accommodations reiinired hy any packing house, or hv delay in 
loading animals brought at stockyanls served by said railways, or 
in switching ; and these defemlants allege that in the opia’ation of the 
stockyards and teiininal railways descrihed in the hill of complaint, 
in whi( h they oi- any of them are interested, seiwice is given to all 
alike without favoiitism toward any shijiper, deaUa*, packer, oi‘ hnyci*. 

“-Mark(‘t Pa[)ers and .lonrnals:’’ 

These df'femlants deny that the conti’ol of trade jiapers and .jour¬ 
nals have h(‘cn »i.'(m 1 hv them or anv of them as a means whcrc'hv the 

• t • 

How of stock to the market mav he inci’(‘a.'(Ml or dc'crcased to th(‘ 

I 

h(ii(tit of the slanghterei*. and the.'^e defendants allege that the only 
object of these defen<lan{s. or any of them, in owning or controlling 
trade or market journals has been to fni‘nish adeipiate market in- 
ff)rmation, inclnding accurate ])rice statistics and (piotations. which 
w('r(‘ not othei wise available. 

These defendants furthei- allege that the establishment of such 
tra<le oi’ market jonrnais has Ixen an important factor in alfording 
better and more accurate information to live-stock producers and 
shippers a.s to the conditions of the respective markets to which they 
desii-ed to shij) their live stock. 

'rh(‘se defendants <leny the inf(*rential charge contained in the 
hill of complaint that it is nidawful or imj)ro|)er for the parent com- 
j)anies mentioned in the hill of (xnnplaint or any of them to own, 
o}K‘i-at(*, or contiol the .stockyards: and facilities appertaining to stock- 
yards or to derive a profit from such ownership, operati^m, or control 
of such stoekvards. 

"J’he.'e <lefendants allege that the o|)eration of stockyards costs large 
sums of money and recjuin's the investment of large capital, whctlua’ 
such stoekvards are owned hv the.^e defendants oi* hv oIIkms, and 

I I • 

the investoi's in such facilities must derive <a [)rolit if they are to con¬ 
tinue to keep their capital inv(st(‘d therein. These defendants fur¬ 
thei* allege that the profits d(*rived hy these* defeMidants oi* ;my 
2t> of them from the ope'iation of such facilities are only a rc'ason- 
ahle return upon the iinxstmeut and the e.ipital employed 
and h)!' the services performeel; ami thej^e defendants deaiy that 
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I lie cliargcs made by the respective stockyards companies in which 
lli(‘y (»r any of them are interested, for their resjiective services, 
would l)(‘ lowoi' wei’c the stockyards operated t>y others tlian f»y these 
dehaidanls, These defendants allege that the expense and the i*ea- 
sonahlc profits of operating such stockyards must enter into the 
final ]n-ie(‘s cluirj^ed for meats, without reference to what interests 
own or operate' sucli yards. 

Said Swift S: C'ompany alleges that it is to its interest and it 
desires to fjave* wefl-ecpn]>).>ed and efficiently operated stockyards in 
c<»nneetion willi and adjacent to its ]>ackin^’ plants, so as to attract 
ad(‘(piate snp|>lies of live stock for slaughter in such packing plants. 

These* defendants denv that control of stockvards and facilities 
af)perlaining to stockyards is used by these defendants or any of 
the'in as a means of favoritism in elealing with commission men. 
They deny that such e-ontre)! of stockyards and other facilities apper¬ 
taining thereto has resulted in any discrimination by these elefcnd- 
ants in favor ed' l)anks, cattle loan institutions, rendering ])lants, and 
e‘one*erns sup|)lying fooel for live stock, which are located at or near to 
any of the stockyards described in the bill of complaint. 

These defendants deny that control of stockyards and facilities ap¬ 
pertaining thereto has been used by these defendants, or any of them, 
as a means to jirevent the establishment of new packing plants or to 
hamper the growth of those in existence. 

These defendants denv that control of stockvards and facilities 
a|>pertaining thereto is or has been used by the defendants as a 
means to prevent the develo])ment and limit the number of new 
markets or to centralize and restrict business to the stockyards so 
controlled. These defendants denv that the control of stockvards 

«/ t/ 

and facilities appertaining thereto affords peculiar and exclusive 
access by these defendants to information concerning the receipts 
and sale of live stock, its disposition, and the dissemination of in¬ 
formation to the producer. 


‘‘Branch Houses, Route Cars, Auto Trucks, and Cold Storage Ware¬ 
houses. 


a 


Branch Houses 


.o 


These defendants deny that the branch houses operated by the 
said Swift A Co. are merely storage stations, but these defendants 
allege that such branch houses are established and o])erated for the 
purpose of facilitating the Side and distribution of products produced 
and sold by siiid Swift & Co. and its subsidiaries. 

These defendants allege that Swift & Co. and its subsidiary com¬ 
panies own or operate a}>]U’oximately only 400 branch houses in the 
Cnited States and that «aid branch houses are of)erated in actual 
and kc'en com])etition with all of the branch houses opei’ated by 
the other ])arent com])anies and their subsidiaries described in the 
bill of complaint. These defendants further allege that the 
27 numher of l)ranch houses operated by the larger })ackers who 
are engaged in shi})ping commodities from one State to 
another is greatly in excess of the number operated ])y small packers 
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a local Imsiucss aiul not cn.u:a,u(Ml in sln|>|Hn.jj!; Ili(‘ir coininodi- 
lic.s froin Stale to Slate and who. llierel’ore. <lo not re<jnii‘e hraneli 
houses in distant eitii'S. These <l(‘l(‘lulants further allene tlud a wide- 
spri'ad selling (M\nani/.alien is ahsolnteiy (‘ssential to the larj 4 <‘r paekei’ 
foi- the (‘tlieient niarkelinu in the eonsinnin.n inark(‘ts of the Mast of 
th(‘ lixestoek ]»ro(hiets which are produced in the West. 

“IJonle ( ars" and “Auto Trucks: ’ 

These defendants alleiie that there is no si^nilieanee in the fael 
that the live* larue ))aek(‘rs operate ‘->0 |)er cent of tie* ear ronti'S op- 
erat(‘d hv the whoh* packing industry in the I idled Stall's, lor thc^ 
reason tiiat, and these def(*ndants allege that, sai<l ear routes ot the 
respi'ctive parent eonii>anies ai’e operati'il in eoini»etition with each 
othei' and. fnrthi'r, that small jiaeki'i’s doin^ a local hnsiness have no 
occasion and ordinarily do not undertake the distrihntion of tlu'ir 
jirodnets hy route ears to small towns at a distance Irom their pack¬ 
ing j»laiits. 

“(’old-sto!'ane Warehouses 

These di'lVndants allege that the eold-stora;i,e warehouses di'senhed 
in the hill (»f eom|»laint are neees<arv ailjnnets and facilities for the 
pri'paration, conservation, ami distrihntion of the food ]H'odnet.s 
stored therein. < )ne of the pnrjjosi's in operating such storajj;!! wari*- 
honso i> to conserve the st;rj)his sii]»i)lies of seasons of lieaxy proilne- 
lion for use during* seasons of liiilit jirodnetion, theiehy furnishing 
a more uniform market for iiroihieers and supi»lyin.i>; such products 
at lower priet's to eonsnmers diirinii times of natural scarcity. 

Said def(*mlant. Swift tfc (A)., alleges that it has jirovided only 
sullieient cold-stora^»e warehouses and space for its own hnsiness and 
that of its suhsidiaries. These defendants deny that such eold-storaj^o 
warehouses or space has been operated or is oi>erated in eolliHion, 
eoiiibination, or agreement with others of said parent eoinjianies or 
their subsidiaries, and these defendants deny tliat they have eni- 
ployed or that they do employ or that they can emi>loy such eold- 
stora^^e facilities in aid of the control of the price of meats or substi¬ 
tute foods. 


4 4 ^! 


The J^arent (jnniianies’ Aeijuisition of Above-described lAieilities 

and Their Ihirposes in so Doinjj;.’' 

TJiese defendants deny that the parent companies and their con¬ 
trolling heads, hy a eoneert of action or pursuant to a eommon under¬ 
standing, or otherwise, set about the acquisition of the various stock¬ 
yards and the facilities appurtenant thereto, the teiininal railwavs 
and maiket jiajiers juid traile journals, for the ]>urpose (implied in 
the bill of complaint) of obtaining a primary ja-olit, not only out of 
the sale of live stock purchased and slaughtereil hy them, but 
2«S also on that purchased and slaughtered by their competitors, 
or for the purpose (likewise implied in the bill of complaint) 
of repressing and discouraging deyelopnient of .so-called “independ- 
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(‘III pack(*rs aii<l slaughter houses/’ or for tlie purpose of controlling 
the shipment of meat to the various markets. 

These defendants are informed and believe, and therefore allege, 
that the following ])hrases, “independent packers and slaughter 
houses,” “independents,” “outside investors” or “outsiders,” as used 
in the hill of eom])laint, mean and are intended to mean persons, 
linns, or e^wporations engaged in the meat-i)acking or other business 
other than the defendants in the bill of complaint, and that such 
])hrases imply and were intended to imply, without expressly charg¬ 
ing, that the defendants in tlie bill of complaint are not acting in¬ 
dependently of and in actual comi>etition with each other. 

d’hese defe-dants allege that they, or some of them, have invested 

their caj)ital in, have acipiired the ownei*ship of, and have operated 

stockyards for the pur]>ose of securing an adecpiate and satisfactory 

supj)ly of live slock for the operation of their packing plants adjacent 

to such slockvards. 

«/ 

Th.ese defendants deny that in any instance the ownership or con¬ 
trol by other packers, or by anyone in fact other than the parent 
com])anies or one of them or their controlling heads of any stock- 
vards in which thc.se defendants or anv of them are interested, has 
been discouraged or opposed. 

d’hese defendants deny that in pursuance of a common purpose, 
|)laig and design, oi- otherwise*, so-call(‘d “outside investors and in- 
de])(‘nd(‘nt pae-kers” have gradually heen foi'ced out as dominant 
faeloi's in the owiu'rship and management of mo.<t of the important 
slockvards in which these defendants or anv of them are interested, 
as chai’ged in the hill of complaint. 

These defendants further denv the inference in the hill of com- 
])laint that the means whereby these defendants or any of them 
secured an interest in anv of the .<loekvards de.scrihed in the bill of 
complaint were illegal, reprehensilde, or contrary to good morals, but 
on the contrary the.<e defendants allege that the ac(iuisilion of such 
interests or of capital slock in said several stockyards, whether by 
way of purchase or gift, was lawful and ]>ro])er. 

These defendants deny that sai<l Swift ^ Company has availed 
itself of any control which may have heen accpiired liy it in the stock- 
yards companies UK'utioned in the hill of complaint, to grant ex¬ 
clusive privilege's, suedi as the right to purchase deael animals, the 
right to furnish supplie's and facilities, and the leicatiein of cattle 
hanks and cattle loan e'ompanie's, to cone*erns anel ce)r])orations in 
which the parent e*ompanie‘s or .<e)me e)f them, e)r inelivieluals who 
were stockholde*rs in said parent e*ompanies, held the e'ontrolling 
ste)e‘k. 

These elefenelants elenv that .slid Swift itc Company, ae*ting in 
ce)ne*ert eir eitherwi.s', with any e»r all other e>f the “parent cemipanies” 
descrihe'el in the hill eif e-omplaint, has empleiyeel any ])e)wer or privi¬ 
lege, as all(\ge‘el in the hill eif complaint, with the intent, })ur- 
2h p<»'^e, or (‘tl'ect of di.<couraging, suj)pre.<sing the estahlishment 
ot, or dwarllng the growth of, so-called “independent packing 
companies” as might then he in existence, as charged in the bill of 
complaint. 
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Tlicsc (lcr(>ii<hmts tluit liicy nr niiy (»!' llicni have (‘inploy(‘<l 

an\’ power or privilege (U'serilHMl in llu* l)ill of eoiiiplaint to enal)lc 
said “parent eoni]>anies,*’ their subsidiaries, or the individuals mIio, 
as allem-d in the hill of eoinphnnt, own and eontrol the “parent eoin- 
])anies” and their subsidiaries, to obtain vast profits from the inanaoie- 
inent of the stoekyards or the ^rant of ]>rivileges api)iirtenant thereto. 

On the eontraiy. these defemlants alle.e;e that any ])rorits rejdized 
by them, or any of them, out of the ownershi]> or (»peration of said 
stockvaids, oi- any of them, have amounte<l to only a reasonable n*- 
tnrn upon their inve.<tment in said stoekyards ami a reasonable eom- 
])ensation for the services rendered by and the facilities Imnished 
at said .doekyanls. 

These defendants deny that any ]>rolit received by said Swift & 
Oomjjany, or its .<nhsidiaries, from any source whatsoever liave been 
enjoved or realized by siud companies, or any of them, without the 
.‘^ame a]>pearin,‘»; or hein^ disclosed in the ])rotits of the “]>arent eom- 
]>any.’' On tla* contrary, these defendants alleji^e that the ]>roiits of 
said Swift iV: Oompany from each and every source are truthfully 
refk'cted in its balance sheets and financial statements, and such 
profits jjre annually audited and such balance sheets Jind statemcMits 
are certified to he correct by independent and responsible certified 
aeecmntants and are widely published and circulated. 

Th(*se <lefendants deny that said Swift Company, in eond>ina- 
tion, collusion, agreement, under.dandin", or otherwise, with any 
other “par(*nt eomj>any’' de.^crihed in the bill of complaint, or with 
their subsidiaries, has in any manner attemi»ted to monopolize the 
meat industrv of the eountrv, or artificially, or otherwise, to eontrol 
the ultimate price which the consumer juiys^for meat and meat })rod- 
ucts, as char<i.ed in the hill of complaint. 

“(’ontracts in Ifestraint of Trade:” 

These defemlants deny that said Swift & Company, in combina¬ 
tion, collusion, agreement, understanding, or otherwise, with any 
other “parent company” dc.scrihed in tlie hill of complaint, has en- 
terecl into any mdawful contract or eomhination to resti'ain trade 
and commei’cc, or to artificially, or otherwise, prevent, between them- 
selv(*s, com]>etition in the prices for which meat and meat juoduet.'^ 
are sold. 

Th( •s(‘ defendants deny that they or any of them have entered 
into any contract, combination, agreement, understanding, arrange¬ 
ment, or practic(‘, whether known as “the ])ereentage pureha.<e ar¬ 
rangement,as charged in the hill of complaint, (jr otherwise, which 
had as its ultijiiate object the elimination of competition not only in 
the })urchase of live stock, hut al.^o in the sale of dres.'^ed meats; and 
tlK‘se def(‘ndants deny that the “parent com])anies” agreed upon and 
recogniz(‘d between themselves certiun percentages or proportions to 
which they deemed that each company was entitled; and these.* 
:>0 defemlants further deny that said Swift ^ Company .<o gauged 
its purchases that annually its purchases approximated actu¬ 
ally or substantially the ijerceiitage so alleged to have been agreed 
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iijMHi. Tlipsc (I(*lVii(l;m(s fmllier <leny limt the piireliases of live 
stoek !)>’ Swift iV (’oiiijianv or hv its subsidiaries has been made in 
aecordaiiee with or jmrsiiaiit to any a.< 2 ;reeiiieiit, understanding or 
ai’iangemcnt in rc'gard tliereto. 

Tliese defendants deny that divers percentages eovering purchases 
hv the “))arcnt companies” of live stock at tlie various stockyards 
w(‘i’c agi‘C('d nj)on; and these defendants deny that Swift Company 
or its snlisiiliaiies has been a party to any understandings, agree¬ 
ments. or ai rangiMiKMits wli(‘i'(*hv cci tain of the “|)arent comj)anies” 
should buy at certain yards or should refrain from buying at certain 
yaids, as cluirgcd in the hill of complaint. 

Th(‘so defendants (hmy that any arrangements, agreements, or 
understandings were entered into with any so-called ‘‘outsiders*’ 
wherelw ))nrchases between the “])arent companies*’ and such “out¬ 
siders” (also designated in the hill of com])laint as “independents”) 
wcr(‘ (‘fleeted upon ji p(‘rcentage basis, as charged in the hill of com¬ 
plaint. On the contrary, thes(‘ defendants allege that they are in 
actual and k(*en comp(*tition with all others engaged in the jnirchase 
of liv(‘ stock and the slaughter and sale of meals, including the other 
“parent companii's*’ and tlunr rcsp(‘ctive subsidiaries d(‘scribed in 
th(‘ hill of com)»laint. 

These defendants all(*gc that Swift c'c (*om])anv is constantly striv'- 
ing to increase its purchases of liv(‘ stock, and they allege that Swift 
(V: Company did increase its pun-hases of cattle nearly .‘C/L* per cent in 
the four v('ars ending with 1017. 

Tlu'se defendants allege tliat the “panait (*om])ani(‘s*’ and many 
other packing companies, which ar(* not defendants in the hill of 
comj)laint, have* long (‘stahiish(*d jiacking business and have been 
(‘ngag(‘d for ;i great many vears in the imrchase of live stca-k at the 
i‘('sj»e(*tive stockvards in which tlu' purchase of live stock is carried 
on in open markets and in which each purchaser can see from day 
to (lav just what nnnd)cr and kind of live stock his comnetitors are 
imrchasing and all of said ])acking comi)anies. large and .small, are 
likewise severally .striving to increase their respective purchases of live 
stock. 

The.^je defendants allegi'd that such constant effort on the nart of 
all packing (‘ompanies to increa'^e their respective volume of bnsi- 
ne.><.s tends to hid up the pi‘ice foi* live stock to a point wlu're the ](ack- 
ing comnanv can no longer afford to hnv, for the ivason that and 
these defendants allege that, the packing (*omoanv. whether large or 
small, can not afford to pay moi'c foi* live stock than it can get from 
th(‘ (Mmsnmer for the meat and the hv-nrodnets of the live stock. 

t 1 

d'hese defendants alle<»e that such persistent, watchful and keen 
competition prevents said .^wift (Sc Co. from in(*reasing its propor¬ 
tion of the t(»tal live stock ]»n’*chases materially during anv one year, 
hut these defendants deny that such fa(*t is evidence of or tends to 
ju’ove any (*ontract. agreement or understanding between the “parent 
com]>ani(‘s’* for any apportionment of live stock nnrehases 
31 among them. Init on the (‘ontrary these defendants allege that 
such fact results from an economic law which is applicable to 
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evoi v (‘stn])lisli(Ml industry when* coiniK'lilion (*xisls, niid is pt'culijuly 
true of Iho j>a(‘kin<» l)usiiu\<s for tlu* reason that the well known 
small ])rotit of ])a(*kinj>; eompanies on the sales of their produets 
(heretofore in this answer referred to) fixes a narrow ran^e within 
whieh any paeking eonij)any can .afford to hid up the ])riee of live 
stock in order to increase its proportion of the total j)urehases of live 
stock. 

The.<e defendants alleged that hy far the larj^est proportion of 
live .stock for meat purposes is ])roduced in the Western States and 
]>articnlarly in the States lying west of Chicago and that hy far the 
largest ])roportion of the fresh meat and by-})roducts resulting from 
the slaughter of such live stock is consumed in the Eastern States 
and ]>articularly in the New England and North Atlantic States; 
that as a result of the invention of the refrigerator car, it is more 
economical to slaughter live stock in the West near the sources of 
su])|)ly and ^hip the fresh meat and by-]^roducts to the numerous 
consuming centers in the East than to ship the live stock from the 
AVest to such consuming centers in the East for slaughter. 

These defendants alleged that ap|)roximately 90 ])er cent of the 
meat deriv(‘d from live stock slauglitered in the West is not sold or 
consumed at the ])lace of slaughter, but is shi])ped long distances, 
the largest ])art thereof btang shi])ped to cities and towns in the East 
at which such fresh meat mu.rt l)e sold promptly for the best ]nice 
there obtainable, for the rea.-ion that fresh meat is a highly perish¬ 
able comnuMlity ami each succ(‘eding day it is held it will bring a 
constantly lower j)rice. 

Th(‘se deff'iidants allege that no agreement or other arrangement 
concerning the purchase of live stock can have any effect upon j)rices 
whi('h the fresh meat will sell for at the consuming centers, but that 
the price which can l)e obtained for the fresh meat is dependent upon 
the sn]>]>ly of meat and the demand for meat at the city or town 
where the meat is offered for sale. 

The.se defendants allege that, even if the defendants should enter 
into an agreement or other arrangement affecting the aggregate rnur- 
ber of live stock ])urchased. as charged in the bill of (*om])laint, siudi 
agreement or arrangement could not change the then existing snpplv 
of fresh meat (H* affect the then demand for that sn|»ply of fresh 
meat at the local market in the East; and that if the local market in 
the Ea.rt be glutted with fresh meat, prices will fall without refer¬ 
ence to the onantity of live stock at that time being purchased in the 
West or the price ])aid therefor; and likewise if the local market in 
the East has less fiesh meat upon it tlian there is demand for. pric(*s 
for that limited snp|)ly of fp^'sh meat in that market wil ri.se without 
reference to pnrcha.ses and ])rices of live stock in the West; and that 
no agieement or other arrangement can affe(*t prices of fresh meats 
at the local .selling ])oint.s that does not operate upon the snpplv of 
meat or the diMuand for meat at that particular point. 

d’he.se defendants deny that they or any of them are directlv or 
indirectly a party to any such agreement, combination, or 
arrangement to directly or indirectly affect the supply or de¬ 
mand for meats; but they allege that the prices at which they 


SWIFT & COMPANY ET AL. VS. U. S. OF A. ET AL. 


33 


l)uy live stock and sell fresh meat and all other commodities sold by 
them are determined solely hy the economic law of supply and 
demand. 

These defendants deny that means were adojded by them or any 
of them, whereby and by virtue of the ‘‘parent companies” alleged 
control over many stockyards, as charged in the bill of complaint, 
sales to so-called “outsiders” or “independents” were controlled by 
the “])arent companies;” and these defendants deny that such con¬ 
trol as the “parent companies” have exercised over stockyards, stock- 
yards’ loan institutions, terminal railways and other privileges and 
peniuisites to the operation of such stockyards has discouraged oppo¬ 
sition or competition by commission men or such so-called “inde¬ 
pendent packers,” as charged in the bill of complaint. 

‘‘Control of Substitute Foods.” 

These defendants denv that thev or anv of them have eliminated 
competition in meat products, as charged in the bill of complaint. 
These defendants further deny that they or any of them set about to 
control the Nation’s sup])lics of fish, vegetables, either fresh or 
canned, fruits, cereals, milk, poultry, hutter, eggs, cheese, and other 
foods ordinarily handled by wholesale grocei*s or ])roduce dealers, 
as charged in the bill of complaint. On the contrary, these de¬ 
fendants allege that Swift c'c (V)m})any and its subsidiary companies 
entered upon the business of handling fish, vegetables, either fresh 
or canned, ^'ruits, milk, [)oultry, hutter, eggs, and cheese for the 
pur))ose of utilizing their distributive sales agencies economically, 
jis thev had a lawful right to do. 

These dehaidants allege that the handling of such products through 
its hranch houses enabled Swift it Company and its subsidiary com- 
l)anics to di<])ose of a larger volume of products without a propor¬ 
tionate incicase in exjjense; and has been in the interest and for the 
benelit of the consuming ])ublic, in that it has enabled the consum¬ 
ing jniblic to receive said perishable products in a better condition 
for consumj)tion than would have otherwise been the case. These 
defendants adege that the handling of said products has made it 
possible for Swift I'c Company and its subsidiary companies to estab¬ 
lish hranch houses and car routes at points which would not support 
a hranch house or a car route handling only meat ])roducts, thus 
reaching a territory and serving a consuming j)ublic theretofore 
without a satisfactory means of supplying its wants in said perishable 
products: and. likewise, furnishing a broader outlet for the farmers’ 
pi'odiK'ts hy leaching a broader consuming jaiblic. 

These defendants allege that there is. and can be nothing illegal 
or reprehensible in the defendants reaching “remote spots’’ as in¬ 
sinuated in the hill of com|)laint. On the contrary, these defend¬ 
ants allege that such reaching of ‘‘remote spots” is lawful and in the 
public interest. These defendants allege that they had and have 
a legal right to handle said products and are economically justified 
in so doing. 

3—4305a 
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3.‘» Tlivse <l(‘f(*iulnnls (Umiv Ihnl Swill it (’(impany oi' its snl)- 

si<liari(*s ever cinjjloycMl tlu'ir (li<liil)nliv(‘ facililics oi‘ oIIrm- 
wiso to lix ]>ri(*(‘s so low as to (‘liiiiinato conipolilioiF 

These defendants deny that they or any of tlieni have atteni]>ted 
to monopolize eoniniei(*e in any of tlie food jnoduets above men¬ 
tioned and they denv that any act or acts of tliese (Udendants have 
resulted in the defendants ohlainin^ complete (*ontrol of any food 
]>rodiicts, as charL»ed in tin* hill of complaint. On the contrary, 
these defendants alI(‘U(* that Swift it Oompany and its subsidiaries 
handle an amount of so-calk'd “substitute* f(M)ds’’ which is ne^li^ihlc 
in com]»arison with the Nation's su|>|>lies of such “foods.” 

These defendants d(*ny that unh.^s prevented by a decree ol this 
court, the defendants will, “within the* compass of a few years, control 
the (juantity ami )>rice of each article of foenl found on the Ameri¬ 
can table,'’ as charged in the hill of complaint. 

“Extent to Which the Monofufistk’ .Attfmfts Have 1>een 

SrccFssFrF.” 


“Fimineial (Jiowth, Piesent Net Woi’th, and \'olume of Ihisiiu'.ss.'’ 

These defendants allege that thew have lU) knowU'dge in regard to 
the financial figures of “))arent com]>anies'' other than Swift S: 
('omj)any, and therefore the.<e defendant^ neither admit nor deny 
the averments coniained in the hill of conijdaint in ri'gard to the 
ag:gregate financial growth of the “par(*nt companies,'’ or in ri'gard 
to the payment of ca*:!! divid(*nds by .said companies. These* defend¬ 
ants deny that it is illegal, reprehensible, or contrary to good busi¬ 
ness morals, as impliedly charged in the hill of complaint, to re- 
inve.sf earnings of the defendant corporations in their business. 
The«e defendants allege that the jirotits made by Swift i^i: C’ompany 
and its subsidiary comjianies have been reasonable and have been 
the lowest possible consistent with a reasonable return u}>on the in¬ 
vestment in the busine.-s, and have been so low as to practically not 
affect the prices at which its products are, or have been, sold to the 
consuming public. 

These defendants deny that vast profits, whether difficult of ascer¬ 
tainment or otherwise, have be(*n realiz(*d hv the individual defend- 
ants by virtue of either their alleged personal control of oth(*r pack¬ 
ing houses and slaughtering companies than tin* “|)arent companies” 
and their subsidiaries, or their int(*r(*st in stockyards, t(*rminal rail¬ 
ways, rendering comj»anies, c{ittl(*-loan in.<titutions, and oth(*i* cor¬ 
porations, as charged in the hill of complaint. .And th(*st* defend¬ 
ants deny that such corpoi*ations had their incc)»tions in, or depend 
for their prosperity upon advantages or pi’ivil(*g(*s growing out of 
interlocking control of stockyards and stockyard com|)anies, 

“Number of Controlled Companies.” 


These defendants have no knowledge of the number of coi'iiora- 
tions, trade names, or concerns in which other “parent conii)anies” 
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Ilian Swift ct Coninany or tlieir respective subsidiaries have 
.‘*>4 an interest, and tlieicdore tlu'v neither admit nor deny the 
averments eontained In the bill of eomplaint in regard to the 
number of eorporations and eoneerns, ineludiii^ trade names, which 
the ‘h^arent companies’’ or the individual defendants and their 
families maintain and control, as set forth in the bill of complaint; 
but these defendants deny that they have acciuired or organized 
any con(*erns or (*orporations in furtherance of any scheme or plan 
of ac'tion, p.eneral or otherwise, for the purpose of restraining or 
monopolizing trade or commerce, as alleged in the bill of comtilaint. 

“K.xtent of Industrial (Vmtrol in the Substitute Foods and 

Unrelated Commodities.” 


These defendants deny that, if the growth of the parent companies 
and their subsidiaries is permitted to continue unchecked, they will 
within a few vears conuiletelv control the various industries in which 

«/ & t/ 

the defendants are engaged. 

These defendants have no knowl(‘dge of the averments contained 
in the bill of complaint as to the value of business transacted by 
Armoured: Comjiany in lhl(>, and therefore these defendants neither 
admit nor deny said averments. 

These defendants deny that they, or any of them, have any pur- 
p(;.<(‘ or intention to .<ecure control of the market for ^hneat substitute 
foods,” as charged in the bill of conifilaint. 

These defendants deny that it is illegal, re])rehensible, or against 
good business morals for the ‘‘parent companies” in a large number 
of instances to c'ontract for the exclusive output of many other com¬ 
panies engaged in the production of so-called ‘‘substitute foods” and 
so-called “unrelated commodities”; or to market the outputs of such 
com])anies through the distributive facilities of the “parent com- 
panies’’ or their subsidiaric': or in this fashion for the “|)ai’ent com¬ 
panies” to control the output of such concerns and the market ])rice 
of their products as completely as though they themselves owned the 
producing companies; but these defendants deny that any of them 
is or has been a party to any combination, agreement, understand¬ 
ing, contract, or conspiracy to restrain trade or monopolir/e com- 
iiK'rce in meat products or .substitutes or other foods consumed in 
the Fnited States. 


“Individual Defendants.” 

The.<e individual defendants admit that they or some of them are 
ollicers, directors, agents, employees, or stockholders of Swift Com- 
pany, (h'serihed in the hill of complaint as a parent company, or 
of the .«Jo-called “Swift defendants.” (h'seribed in the bill of com- 
)>laint as cor))orations, or some of them, or the .'jo-called “other 
defi'iidants,” described arf corporations in the bill of complaint; but 
they deny that they are ollicers, directors, agents, employees, or 
stockholders of any of the other so-called “parent companies” or 
their subsidiaries. 
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Said individual dofcndanis admit lliat some of tliom are, in tlioir 
individual (*ai»a(‘ilv linanciallv inlcicslod in sto(*kvar<ls termi- 
3') nal railways, calth' loan banks, nankMin” companiis, and 
otlior institutions locatiMl at oi’ adjacent to st(K*kyards. 

Said individual defendants allege that tin* corporations dealing in 
so-ealled “substitute foods’’ and so-called “unrelated commodities,’’ 
referred to in the bill of complaint, arc controlled by tbeir n'Spcctive 
stockholders acting; bv and tbronub their dnlv elected directors and 
officers. 

Said individual d(‘fendanls admit that in manv instances stock 
certificates representing capital stock of coi'porations which are 
owned by said Swift and ('om|)any stand in tbifir r(‘Sp(*ctive nanu'S 
as a matter of convenience to such “par(‘nt company,” but that such 
stock (*ertifieatcs are ()wncd and held by sai<l “|»ar(“nt comj)any”: 
and these individual <l(‘fendants deny that tluac is anything ilh'^al 
or reprehensible oi’ contrary to nood business morals in tluMi’ said 
activities. 

Said individual defendants deny that they have or ('xci*cis(‘ any 
control over the facilities or instrumentalities of the meat business 
other than as aforesaid, and thev denv that hv reason of their inten*- 

t t. « 

ests in such coi'j)orations (h'alin^ in so-calh'd “substitute* foods’’ and 
so-called “unrelated commodities” the ]>arcnt companies arc enabled 
to carry out the allc^icd jairjeose of the combination char^(‘<l in said 
bill of complaint. 

Tliese individual defendants denv that their interests in such cor- 

t 

f)orations hereinbefore describ(‘d are now or will continue to be a 
sinister or ever present means of fnrtherino any attempt to mono|)o- 
lize or to ])erfect a mono])oly, so that the “i)ar(‘nt companies” or 
their subsidiaries will have or will ever have c(nn|)lcte control eitber 
of meat products or of all so-calh'd “snbstitnti* footls” consumed in 
the United States, as char^(*d in the* bill of complaint. 


“Subsidiaries Defendant. 




These individual defendants deny th.at New EiiLdaml Dressed 
Meat (fc Wool rompany, a corj)oration oiLianizc'd and (‘xistinu; nnd(‘r 
the laws of the State of .Maine; North Packing tV: Provision Com¬ 
pany, a corporation organized an<l (‘xi'tin^ nndci* tin* taws of the 
State of Maine; The Sperry <S: IJaincs f^mi|»tmy, a corpoi*ation or- 
^2;anized and cxistin<>; under tin* laws of the* State of (’onnccticnt; 
Jolin 1*. S(inire & (’ompany, a cor|»oration oi‘naniz(*d and existins^ 
under the laws of the State of .Maine; .lolm P. Squire (’ompany 
(Inc.), a corporation orii:anizr*d and existinn’ under tin* laws of the 
State of Ma.'^sachnsetts; .lohn P. S(piir(‘ A’ Company (Inc.), a coi*- 
f)oration or^*aniz(*d and (‘xistiiiL* nndci- tin* laws of the State of Rhode 
Island; Sprin»li(‘ld Provision (’ompany, a corjan-ation orLomized and 
existing]; under the laws of the State of N('w Hampshire*; White, 
Pevey Dext(*r (’ompany, a corporation ori»;aniz(*d and existing under 
the laws of the State of Maim*, are subsidiaries of any “par(*nt com- 
f)any” described in the* bill e)f complaint, or that any so-callc<l “par¬ 
ent company” has any ownership, interest or title in and to any of 
the capital stock or property of any of the said com])auies. 
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"riiese iiulivirlaul (Ipfrndants furtlicr dcnv tliat Western 
Meat Coiiipany, a coiporation organized and existing under 
the laws of the State of California; Oakland Meat & Packing Com- 
pan v, a corporal ion organized and existing under the laws of the 
State nf California ; Nevada Packing Company, a corporation or¬ 
ganized and existing under the laws of the State of Nevada, are subsid¬ 
iaries of any so-called ‘^parent coin[)anies,” or any of them, as charged 
in the hill f»f com])laint, or that any of said ‘‘parent companies” has 
any ownership, interest, or title, directly or indirectly, in or to any 
of the capital stock or proi>erty of any of said companies. 


CVmclusion. 


These defendants deny that they or any of them is or has been a 
party to any combination, agie(‘mcnt, understanding, contract, or 
conspiracy to i*estrain trade, or to monopolize commerce in meat prod¬ 
ucts or “substitute foods” consumed in the United States. 

The defendants allege that the allegations and charges in each 
of the paragraphs of the bill of c()m])laint are not sufliciently defi¬ 
nite and s|)ecilic to constitute a violation of law, but are too general 
and vague. 

These defeJidants allege that the bill of complaint does not allege 
acts nr facts to constitute a vinlatinn of law, but that the charges con¬ 
tained in the bill of complaint and in each paragraph thereof arc 
mere statcMiienls of legal cniulusions. 

These defendants (leny that complainant is entitled to the relief, 
or any pait thereof, as prayed for in its bill of complaint, and allege 
that complainant under the allegations of its complaint is without 
standing or right in this court or in any court of ecpiity. 

These defendants deny all and all manner of unlawful acts what¬ 
soever whereof they are in anywise by the siiid bill of com})laint 
(‘barged; all of which matters and things these defendants are ready 
and willing to prove as this honorable court shall direct. 

The-x^e defendants pray in all things the same benefit and advan¬ 
tage of this, their answer, as if they had pleaded or demurred to 
said bill of complaint. 

Wherefore th(o<e defendants [)ray that the bill of complaint herein 
be dismissed with costs: 


Swift Uompr.ny (Illinois); Swift vk Uompany (West Xdr- 
ginia) ; Swift Company, Inc. ( Kentucky) ; Swift (fc Com¬ 
pany, Ltd (l.ouisiana) ; Swift tk Company (Maine); 
Swift lleef Company; UnitcMl Dressed Beef Co. of New 
York; .1. .1. Harrington S: Company, Inc.; Bimbler Com¬ 
pany; The (1. 11. Hammond Com[)any; Omaha Packing 
(Vmtpany: Plankinton Packing Company; Sturtevant c'i’ 
Haley Bc'cf Siip])ly (\)mpanv: K. K. Pond Packing Com¬ 
pany; \bin Wagenen I'c Schickhaus Company; Hammond 
Beef Com])any; Omaha Meat Company; A. Canfield Com¬ 
mission (>)m)>any; H. C. Derby Company; Metropolitan 
Hotel Sup])ly ('om])any; Vermont Suprdy Company; The 
Hotchkiss Beef Co.; Western Packing Company; Louis F. 
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SwifI; I‘'(hvnr(l V. Swift : (Muirlcs II. Swift ; (Jiistavus I". 
Swift, .Ir.: Harold 11. Swift; .\l<lon !>. Swift; (Jcoi^c II. 
Swift; Lauronco A. (^arton ; f'rank S. Hayward; (’l>ai’I(s A 
IVaoock; Wilfred W. Slierinan ; Wellington Leavitt; John 
M. Chaplin; William H. Travnor. 

By HKXUV VF.F.DFdL 

Their SoficHor. 


Ansirer of Annofir I>efrnAanfs. 

Filed Fehriiarv 27, lh20. 

The joint and several answer of Armour ct Com])any, a corpora¬ 
tion organized under the laws of the State of Illinois; Armour 
Company, a eor])oration or<>anized and existing under the laws of 
the State of New Jersey; Armour iV: (Company, i\ corporation or<ian- 
ized and existing under the laws of the State of Kentucky; .\rmour 
iSc Company, a eorixnation organized and existin.u; under tla* laws of 
the State of Texas; Armour <S: Company (Ltd.), a corporation 
oroaiiized and existing under the laws of the State of Louisiana; 
The An.ulo American Ihovision Com|)any, a eorj)oration oi‘ui;anized 
an<l existinir under the laws of the Stjde of Illinois; The ('oloiado 
Paekin.i*- Provision (’ompany. a corporation oriianized and existing; 
under the laws of the State of Colorado; Fowler Packing Company, 
a corporation omanized and existing under the laws of the State of 
Maine; Hammond Packing (’ompany, a eor])oration organized and 
existing under the laws of the State of Illinois; The New A"ork 
Ihiteher’s Dressed Meat (’ompany, a eoprporation organizc'd and ex¬ 
isting under the laws of the State of New York; Atlantic Hotel 
Sup])ly Company ( Ine.). a eorf)()ration organized and existing umler 
the laws of the State of New York; and of J. Ogden Armoui’, (dairies 
W. Armour. A. Watson Armour, Lauranee H. Armour, Arthur 
Meeker, K. J. Dunham, F. Fdson White, George M. Willetts, Fred¬ 
erick W. Croll. and George B. Bobbins, defendants to the petition 
or bill of complaint of the Cnited States of America. 

These defendants, for answer to the said petition or bill of corn- 
j>laint, or unto so much or such fiarts thereof as they are advised it 
is necessary or material for them to make answer unto, answering, 
sav: 

38 1. 

They respectfully admit, for all the pur[)oses of this suit or pro¬ 
ceeding. the organization and existence of the respective eorpoiatc 
defemlants. and that they were organized respectively under tlu; 
laws of the resp(*elive States as stat(*d in said petition oi' hill of com¬ 
plaint. 

11 . 


They respectfully, for like puriioses, admit that Armour & Com- 
];any of Illinois referred to in the said petition or bill fif complaint 
as the paieiit comjiany, is, either dii'ectly or through subsidiaries, eii- 
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ill {(i) I1k‘ puicliasi* imd s]aii,L;]it('r of livestock; (h) the j)rci>a- 
i-ation anil nianufacture of dres.'^ed meats and edible by-pioducts of 
the slaii^btei*; (r) lb(‘ cininii:. canning, or otlierwise preparing for 
the market of tbe edible jaodnets and by-products of tlie slaiigh- 
tei’cd animal; (d) tbe production and sale of nonedible by-products 
ami of articles in tbe mannfacture of which these nonedible products 
are largely used; (e) the manufacturing, canning, or otherwise pre¬ 
paring to a limited extent for tbe market and the side and distribu¬ 
tion of food supplies other than meats, such as are referred to in 
said petition or bill of complaint as substitutes for meat foods, but 
deny that it is either directly or indirectly engaged in the manufac¬ 
turing or canning or packing of tish, vegetables, or cereals; (/) the 
nianufacture and sale to a limited extent and primarily for the pur- 
]loses of its own busine.ss of various other articles commonly pur¬ 
chased and used either liy the producer of live stock, the companies 
transpoHing the live stock or diessed meats, or the comjietitors of 
this parent company, such as are in said jietition or bill of com¬ 
plaint r(‘ferred to as (but which these defendants respeetively deny 
are) uni elated commodities, but these defendants deny that the alle¬ 
gations of said petition or bill of complaint in respect to the activities 
of said defendants show facts which constitute interstate or foreign 
commerce. 

111 . 


These defendants resjiectively deny that hy the supposed unlaw¬ 
ful means and methods set out or complained of in the said petition 
or bill of complaint, or any or either of them, or by any other un¬ 
lawful means or methods, or otherwis^e, this parent company and de¬ 
fendants referied to in the said jietition or bill of complaint as its 
subsidiaries, or any or either of them—acting by or through their 
jirincipal officers, who have been made defendants herein, or other¬ 
wise—have attemjited to dominate, control, or monopolize a very 
great or any proportion or jiart of the food suj^iply of the Nation 
(other or otherwise than as they resjieetively, lawfully, and proj> 
erly carry on and so therein lawfully and jirojierly dominate and 
control tlieir own resjiective legitimate businesses, as they lawfully 
may) ; or that thev, (ir either of them, have thereliy or otherwise, or 
in any way, built up an unlawful UKinojioly or (‘ontrol over 
fit! diveis and sundry <ir anv jtrdducts (ir commodities in j^aid 
petition or bill of comiilaint referrd to, or of any jiroducts or 
commodilies whatever. 

The.se defendants resjieetively deny that this .<o-called jiarent com- 
jiany and the subsidiaries, defendants, or any fir either of them, by 
the .<ame or similar methods, or otherwi.<e. are attemjiting to increa.se 
or extend any supjmsd mouojioly such as referred to in .<ai<l jietition 
or bill of complaint or olherwi.<e; or that there is or has been any 
such, or any mouojioly; or that they or any or either of them are 
enabled thereby, or otheiwise, to, or do, artilicially control the sujijily 
and the juice, or either of them, of the food sujijilies of the Nation, 
or of any jiart thereof. 

The.^e defendants denv that thev either with the other defendants 
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1(> .Slid petition or ])ill of eoin|>laint, or anv or eitlier of tlieni, <n’ other¬ 
wise, liave ereatiMl or ohtaincMl. oi- tliat these defendants, or any or 
either of tliein, have attempted to create or obtain, any monopolies or 
monopoly in or of the interstate trade or eommeiei*, oi- of any part of 
the interstate trade or eommeree, in or of live stock, meat products 
and suhstittne foods, or any or either of them, or in any other prod¬ 
ucts or eomimxlities, or that they have ae(|uired or have, or have ever 
had, certain or any instrumentalities, facilities, or advantages hy 
which they have heen or are or mi;iht he enahl(‘d to more ell'ectively 
or otlieiwi.>se, or in any way, mono]>olize, or that they have in any way 
monojxdized or attem)>ted to monop(»lize any part of the trade in 
sueli, or any, |>roduets or commodities, (»r that th(*v are or have heen 
en^a^CHl in any cnntraet or contracts, comhination or comhinations, 
or conspiracy oi‘ conspiracies in restraint of trade or commerce amon^ 
the several States, either with each other or with any other person 
or persons. 

They deny that they have aeijuired or have any instrum(*ntalities, 
facilities, or advantages other than such as are lawful, fair, and 
pro[>er, ami as have le<j:ilimately result(‘d and come, ami <lo lej^iti- 
mately r(*sult ami (*ome fi*om their industiy, application, skill, (‘Xperi- 
ence, and etiicieney in the ]>roper ornanization and conduct of their 
husine.'^s and trade and such as have heen and are open to any others 
to possess or ac(|uiie and e.xhihit and aj>ply. 

IV. 

These defendants admit that this parent company. Armour & Com- 

])any is the sucees.«or or natural outgrowth of concerns of many 

years’ standing and that its ])rincipal husiness is the purchase and 

slaughter of live stock, consisting of cattle, hogs, sheep, and calves, 

the dressing of the carcasses and the prejiaration and distribution 

and sale as and to the extent of the dressed meat and food jiroduets, 

and the di.‘^trihution of the dresssed mejits in interstate commerce 

(as well as in intrastate commerce) through various means, hy 

which the dressed meat reaches the retail butchers and is hv the 

1 

retail hutehers sold to the consumers, and al.<o including in their 
said business the saving and utilization for its most valuable uses 
of every part and ])ortion of the slaughtered animal, and their 
4h pre]»aration for market and their use in the manufacture or 
I>roduction of useful commodities in whole or in part there¬ 
from, and the sale and disposition thereof. 

V. 


The invention and the use bv these defendants rd I’efrigerator 
cars, by means of which the diessed meats might he and are trans¬ 
ported long distances and ])reserved free from decay during transit, 
have enabled them to widely extend their market for fresh meats, and 
to slaughter the live stock near the source of su])ply in the meat- 
producing sections of the West and to sell the ])roduets thereof in the 
more (knsely poj)ulated and meat-consuming centers of the East, and 
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thereby supply a j'reatly increased demand tlierefor and consunip- 
tiun tlieieuf; and tliey say that this has resulted in a lar^e economic 
saving to lK»th producer and (*onsumer and in a greater demand 
and a leady cash market foi‘ live stock to su))ply such demand for 
su(‘h meats, and an increase of live-stock ])roduction as a dependable 
source of supply of meat and |)roducts of meat animals. 

The “route” refrij>erator cars have been employed to carry such 
meat supply to the smaller towns and places which require smaller 
and less than carload (piantities; and for the same purpose auto 
trucks have been introduced, when more prompt and etlicient than 
railroad cars; to supply smaller towns and jdaces or where the places 
are not reached by railroad service. 

That the ownership and use of refrij»ierator cars by the defendants 
and of an etlicient organization to handle them were and are neces¬ 
sary for the legitimate jmrposes of defendants’ business aforesaid, and 
the carrying’ on thereof and of j)reservin^- in transit the fresh 
meats and commodities reejuirin^j; refrigeration in order to ])revent 
their (piick decay and to enable their transportation in ^ood, whole¬ 
some condition to the markets where they were to be disposed of 
a!id consumed; that such provision and ownership and handling:; 
and operation of such refi’i^ei'ator cars by the defendants and other 
|)ackers has been j»;oin^ on for many veal's and has tieen approved, 
authorized, and rej^ulated by the Intei’state (’ommerce Commission 
and its lawfullness, necessitv, and economic utility full- established 
and recognized. 

These defendants deny that through the ownership and use of 
said refrigerator cars or the operation of said route cars or other¬ 
wise they have or enjoy any unlawful rates, concessions, ]»rivileges, 
or advantages from the railroads or the carriers and sav that they 
ship their [umlucts under tariffs and rates, rules, and regulations 
prescribed in valid, published tariffs on file with the Interstate 
Commerce (’ommission and jiay the same rates and operate under 
the same rules and regulations as are lawfully prescribed for and 
])aid and observed by, or available to, all othei*s shipping the same 
or like commodities. 

VI. 


These defendants admit that such stockvards as are describ('d in 

• 

said petition or bill of com[)laint which are public stockyard 
11 mark(‘ts are employed for the yanhige and care of cattle, sheep, 
and hogs at places where such live stock are customarily 
olfered for sale and sold and have been shipped for sale, and that cus¬ 
tomarily all who wish either to buy or s(*ll such live stock have been 
and are given free access to and the [U'ivilege to trade in and buy and 
sell live stock in such yard. When and as the amount of business at 
such a stockyard has become or been large enough to call theiefor, 
men who are or become skilled therein have engaged and do engage 
in the purchase and sale of live stock at such yards as commission men 
foi' those who desire to ])urchase or have live stock for sale. The 
juincipal business of such commission men in the sale of live stock 
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for I*ro(lileers or slii|>j»eis who <lesire llioir sei\i<’e'< iiiwl <lo iiol wish 
llx'iiisehis to fi'iKle in |>erson nl lh(‘ yjird. Sneh eoiiunission men 
en.-lonunily :ire the eonsionees. ns wi'll ns the n,oenl> of the shippers 
of li\c >loek whom ihoy si-rve. nml hn\e no eonneetion or nllilintion 
whnl(‘\er with the def'emlnnts. nml hn\(* or nee<l to hnve no linnneinl 
or other rclntion^hip with owners of tlu* stoekynrds, otlun* thnn ns 
tennnt< of oHie(‘< nml in denlinti with the stoekynnl eompnnies with 
respect to I h(“ vnidniie nnd eni’c* of li\ e stock eonsimi(*d to them nml 
llie nllotmmt to sneh <-onimis>ion men (»f pens in the ynr<ls in which 
the li\(‘ .'•toek eonsiunril to them is yni’ded nnd sold. 

d'h(‘ Miles nnd pnrelinses of live stock nt sneh ynrds enstomnrily 
Inke plnee in. nt. oi‘ neni’ the resj)eetivo jk'Iis in which the liv(* 
stock denlt in ni(* eonlined nml in wliieh thev nre shown to nnd 
e.xnminrd hy the* pio|ios(‘d hnyer. 

d’hr live st«M k me .'•old hy w(‘iLiht |)ei’ 10(1 pounds, nnd np(»n the 
snie nie weiLihed hv the stoekyni'd eompnny from sellei’ (owner oi' 
eommi--ion men) to hnyer: nnd the stoekynrd eompnny ninkes nnd 
k<‘ep> n KMMiid of ihe snle< nnd weights ns well ns of the receipt nnd 
ynrdni;e. fcediiiLi. Jmd » nre of th(* liv(‘ stock. 

Stiilislies nnd dntn ns to tin* mnrket priei'S for eimh dny. inelndiiiL!; 
nmnlM‘is nnd kind" nml ui’ndes of live stock r(*eeiv(*d or to ni’rivc* 
on thnl dny nt tlint sloekynid nnd nt othoi’ ynrds, nnd p!‘ospeetiV(‘ i‘(‘- 
<-eiptsn!'e pnhliely posted hy the stoekynrd eompnny nt the I’A’ehnnini* 
Ihiildiiiii nnd n-nnlly nt (»lher well-known |»lnees in the ynrd. 

\\’hile the stoekynrd eompnny hns nnd e.\ereis“s sneh control of 
the ynrd" nnd of its own jnovision nnd fnrnishinu; of the fneilit-es 
which it provides ns tin* perfoi-mnnee of its function in those !•(>- 
."peets enll" fo?- ;ind mnkes neeessnry. it mnkes no nnjnst or imfnir 
diseriniinntion. of which these (hfemlnids nre nwnr(‘. ns h(‘tween 
<lif]‘erent eompnnies or peisons who ninke ns(‘ of sneh fneilities, 
eithei’ ns to providing sites oi' loentions for pnekin^’ houses or nniono; 
thor-e de^ii'ino them, or ns to oi’niitino switch tmeks or sidinu^s or 
other neeommo<]ntions. wliieh nr(‘ snhjoet to the control of tlu* )nihli(! 
utilities eonmiissiftn or similni’ ho<ly in the Stnte, or of the lntei‘stnte 
(’oirnmn-ee Commission, or ns to loention of hnnks or lonn eompnnies 
oi- oilieis of eonimission imm. or tin* nllotnumt to commission men 
of pen>^. e.xeept thnt (ns defendnnts nre infoiined) there is (»r niny 
h(> oh-mwed n lon^-stniidine, custom (»f j»eirnittim!, commission 
I'J men to lelnin their live-stock pirns from yenr to yenr ns they 
do t hei r olliees. 

'These defendnnts sny thnt if there is or hns hi'cn niiy nnjiFt, nn- 
fnir. or intentioiinl diseriniinntion on the |»nrt of nny stoekynrd 
eompnny. or of nny terminnl or othi'r rnilrond nt nny sneh ynrd oi* 
ynrds. townrd m- foi- m‘ nuininst nnv pnekei-s or Iniyers or si'lleis nr 
com mission iim'Ii. in nny or either of the nintteis or resiieets nfoi*esnid, 
or in or hy prnetieiiiLi, delny in nllottin.u nnimnls hron^ht oi- in switeh- 
inii: londed enrs to eonneetiiiL!; lines, o!' in nny oth(*r respi'ct whnt- 
ev(*r. these defendnnts. ns to nny sneh ensi* hnvi* not, nor hns nny or 
(‘ith(*r of them. h(*en knowing or privy thereto or in nny w’ny wdint- 
e\(‘r responsihle thi'refor. 
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41k* s(ntc*nic*iits in tlie said petition or bill of eoniplaint of the 
eliaiaeter of servieos perforniod by the commission men and with 
respect to the sei’vices performed by the stf)ckyai'ds companies are 
lK*!ie\(*<l to h(* accurate. 

11iese d(*f(‘ndants believe it to he true that the char*;!* (»f the stock- 
yard com])anies for yardaj»,e, feed, and other services and materials 
furnished by them are prescribed by the respective stockyards com- 
panies i(‘nd(*i‘inu,- sueh services. So far as these defendants, re¬ 
spectively, have any information or are aware of the service-, facili¬ 
ties, and conveniences rendered by the respective stockyards or of the 
cliai-,e.cs made by them therefor, they are rendered and made fairly 
and without any discrimination as between 'different shipiiers, com¬ 
mission men, companies, and persons to or for whom they are ren- 
<l(‘i‘ed or made. AVith respect to each and every such matter or things, 
these* defendants have not and have never had e)r exercised any con- 
ti’ol, intei'ferc'nce, or say whatever to or toward the ^ivino- or showini;' 
ajiy partiality oi* discrimination to or a,i>ainst one custoni(*r thei’cof 
against or t<» another. 

Hie^e defendants deny that with respect to the .‘dlotment t<> or 
the* sce'kimj; by any com|)any or jeerson, other than themselves, of 
l.ackiiiii’ sites eer sites for ])ackinu; houses, or respect to the num- 
h('r of plants of packing houses that should he established at the re¬ 
spective stockyju'ds or any or either of them, or with ivspoct to tlu 
allotment to or se(*ui*inf!; by any l)anks or loan com])ani(‘s of loca- 
ti(»ns or sites for their hanks or oflices, or of any or either of tlK‘m 
in oi* near stockyards, or with respect to the designation of how 
many and which hanks or loan comjuinies mij>ht C'^tahlish thi'ins'*!v(’s 
at or iK'ar such vards or anv or either of them, these defendants have 
not. nor has any or either of them, interfered or sought to interfen*, 
oi‘ to direct or control the same. 

I)('f(‘ndants denv that thev have or either of them has jointlv oi* 
severally used or exercised any power, control, or interest they may 
have in any stockyard companies to hinder, impede, or prevent the 
establishment, eniaruement, or development of [^ackin.Li: ])lants at 
any such yards, nor has there been any such hinderim*;, impeding, 
or proventin.u’, so far as they have any knowledge, information, or 
belief. 11ie action of any such stockyard company or companies has 
he(*n to encourage the establishment of such pa(*kinn jdauts aud hu-i- 
ncss(“s as would tend to develop and increase the leiiitiuiate 
•h‘» business and business inten'sts of such stockyard compauie-. 

11iat tins same statement ap|)lies to the a(*tion ot the stockyard 
companies with respect to sites for hanks and loan companies. 

AVhile such hanks and loan com[)anies as are, or may he. located 
at or near the sto(*kvards do a considerable business, accordini^ to 
the information and belief of these defendants res]>ectively. the* L!.i‘(*at 
hulk of such cattle |)aper is not held by such hanks or loan coju- 
panies, the principal business of which is not to lend money hut to 
discount ami .miarantee the note of the live-sto(*k ])roducer or dealer 
and th(*rehv lend and pledge their credit to enable such live-stock 
producers or deah'i* to si'cure money from the eastern hank(‘r neces¬ 
sary f(M* the purpose of his business, and any statement or inference 
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in llio sai<l jH'tilion nr hill of coniiiljiinl I hat slockyaid (*<»mpanies 
tlironiiii control of hank or loan company sites can or <lo \vi('hl or 
have an influence or effect over stockmen or raisers of oi* <lcal(*rs in 
live stock, in any way or soi’t whatever to the (letrim(*nl or jnejialice 
of such stockmen, raisers, or dealers is mil me. Any statement or 
inference in the said petition or hill' of complaint that these defend¬ 
ants, or any or either of them, have wielded or exercised, or do wield 
or exercise anv such influence, or that thev, or anv or either of them, 
have attempted or do attempt to wield or exercise or have any sueh 
influence is untrue and baseles 


'SS. 


VII 


As to terminal railwavs: Defendants sav that in order lo facilitate 

t/ w 

the connection at stockyards with main or trunk line railroads for 
the ]uirposc of switching cars from such railroads to stockyai'<ls, fi'om 
yards to jiackin^' plants, from packing* plants to main or trunk line 
railroails, it is necessary and jiroper that terminal I’ailways should he 
constructed for such luirijose, and that stockyard companies have 
established such roads and have acipiii'ed an interest in and ns(‘ such 
roads to ]»romote the development and use of stockyards at a satis¬ 
factory and attractive market center for live-stock producers and 
shippers. otferiipLi' and affording such prodiicei’s and shi|»pers ade- 
(juale transportation service at sueh stockyards, and otferin.u ami 
affording all industries there located like service. These defendants 
deny that they, or any or either of them, have sought or acipiired or 
exercised, throu;»;h their interest in stockyard companies or otherwise, 
any interest or control in sueh terminal railways for the ])ur|)ose of 
discriminating against other packers or independent buyers or en¬ 
gaging in, hringing about, or doing any improper or unlawful prac¬ 
tices, or been responsible for any unlawful acts or conduct what¬ 
ever in connection therewith. 


vni. 


As to market ]>aj)ers and journals: Defendants say that producers 
of live stock reejuire and should be furnished full, accurate, and un¬ 
biased reports of the demand for live stock, the j)rices prevailing at 
various markets, and such other information as to maiket or trade 
conditions as thev mav desire. These defendants denv that 

t • 

44 they, or any or either of them, now own any interest whatevei 
in such market papers or journals, or that they have (‘ver 
owned an interest in such papers or journals published at the largei 
and well-established markets, such as those at (’hicago, Kansas ('ily, 
or (Jniaha, and defendants sav that such tinancial interest as llicv 
may have had in the j)ast in market papers and journals at any ol 
the smaller yards was acquired for the purpose oi rendering ai<l to 
and was prompte<l by the desire to develop these ])laces as market 
centers attractive to j)roducers of live stock through juoper ])uhlicity, 
and advertisement, and dissemination of accurate information, re¬ 
garding market conditions, h/th local and general, and that such 
j)a]>e'rs and journals are a necessary and proj)er adjunct to the build- 
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iiig up and establishment of a live-stock market; that the statistical 
information therein juihlished and disseminated is collected and se¬ 
cured from the records of the various stockyards open and available 
to the public generally and others locally, and published in all daily 
j>apers where the yards are located. 


TX. 


As to rendering plants: It is true that while in transit and after 
reaching the yards live stock often die, either from disease or acci¬ 
dent, and the stockyard companies, as a matter of proper regulation, 
arrange for the disi)osition of the same; and that there has cus¬ 
tomarily been only one such rendering plant at each of the important 
yards. Such regulation, which was the result of many years of 
experience, is })rimarily in the nature of a sanitary precaution, and 
it is essential that dis])osition of such dead animal bodies be prompt 
and etlicacious, and the experience of many years has demonstrated 
that such prompt and efficient service can best be secured by the 
method followed at most of the .stockyards of disposing of such ani¬ 
mals to some one rendering com])any. These defendants say, how¬ 
ever, that thev have not, nor have anv or either of them been, nor 
are they or any or cither of them responsible for any improj)er prac¬ 
tice therein or in connection therewith. 


X. 

Iteferring to the sj)Ccitication in the said j)etition or hill of com¬ 
plaint as to the conscciuences or results flowing from the control by 
the stockyard companies of the facilities pertaining to the stockyards, 
these defendants say (a) that of cour.<e a ])rofit is pro])erly derived 
from the live-.stock industrv bv and from the services and charges 
rendered by the stockyard company to such industry, and these de¬ 
fendants assert such prolit will be so pro])erly derived therefrom 
whether these defendants or any of them own or control any interest 
in said stockyards or not; (/>) that if there be a potential means of 
favoritism on the part of stockyards in dealing with commission men 
or influence over them or in the alleged j)ower of the stockyard com¬ 
panies to grant monopolies, carrying with it prolit to banks, cattle 
loan institutions, rendering plants, or sources of supplying 
45 food for live stock and others; or (r) if there be a potential 
means to prevent the estahlishment of new j)acking plants or 
to ham])er the growth of those in existence; or {<1) to prevent the 
development or limit the numher of new markets, or to centralize 
or restrict business to stockyards so controlled; or (c) if there be 
any such means of favoritism from having ])eculiar or exclusive ac¬ 
cess to information concerning the receipts and sale of live stock, its 
disposition and the dissemination of information to the ])roducers 
or others, and these defendants assert that the receipts and sales of 
live stock are ]>uhlic records of the various stockyards companies, 
open and available to the public generally, and that such informa¬ 
tion is posted on bulletin boards at such yards and juiblished in the 
daily papers where the yards are located; these defendants deny that 
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llicir inl(‘r(*sl in nr control of any stockyards lias l»ccn used as a means 
ol any .<iicli favoiitisin or discrimination or any or either of the (‘vils 
or im])ro]>er |»raetiees so charged to he jK)ssii)le in the conduct or 
control of the existing stockyards, or any or either of them. 

d hey respectively deny that they, or any or either of them, have 
at any time or in any way jiarticipated in or favored, or been jirivy 
to any such conduct in the control or operation of the stockyards or 
llu‘ facilities appertaining thereto, in any case. 

xr. 

As to hranch houses, route cars, auto trucks, and cold-storage ware* 
hou.*>;i*s: l>ef(*ndants are without information upon whieh to base a 
belief as to the total number of branch houses maintained by inter¬ 
state slaughterers other than this defendant parent company. 

The defendant parent company. Armour & Comjiany, has approxi¬ 
mately dhtt of these hranch houses located at or near the centers of 
consumption. These are neces.'<ary in order to enable it to properly 
handh‘ a perishalile product in such manner as to maintain adetpiate 
supplies at all times. 

d'lKse defendants <leny that said branch houses arc cold-storage 
stations, hut. on the contrary, assert that they are marketing and 
manufaetming facilities and are maintained for the (‘xpress purjiose 
of facilitating tlie distribution of its jierishable ]>roducts in such 
prompt and expeili^ious manner as will insure the same reaching the 
r(‘lail trade and ultimately the consumer in the be.4 possible con¬ 
dition: that apjiroximately one-half of the.<e hranch hou.ses are 
e(puj)ped with refrigerating machinery, and that many of them 
locatecl in the large centers are equijijied with facilities for turning 
raw materials into the finished products—that is, smoking meats, 
boiling hams, and manufacturing sausage; that this is necessary in 
order not only to meet trade requirements but to place these defend¬ 
ants upon an e([ual competitive basis with local packers ojierating 
killing establishments; that they are maintained by these defendants 
for the ]>uipose of marketing and di.^tribiiting of their products and 
to afford to the local retail butchers tlie opportunity to make pur¬ 
chases of meat and meat products while in fresh, wholesome con- 
<lition; and that such branch houses are equijiped with only 
4(> sullicient cooler space for the needs of their marketing facili¬ 
ties in the particular locality where they are located, the turn¬ 
over of such branch liouses in said products being usually every week 
or (‘veiy two weeks at the most. 

These defendants say, and they submit that it is obvious and not 
open to question that such branch houses for the proper receipt, care, 
sale, and distrilaition of their jiroducts and merchandise are lawful 
and ]uo])er business facilities therefor and for supplying the wants 
of their customers and consumers. Defendants further say that di¬ 
rect and active competition exists lietween all of the various hramOi 
house's of this defendant corporation and tho.^e operated by each 
and all of the other defendant corporations named in this bill of com¬ 
plaint and between those operated by others engaged in the meat- 
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packiiiL!. iii<hislrv and various commission mci'cliants and olliers who 
have the n(‘(*cssaiy facilities for handlin'^ like jnodnets; that such 
l)ranch lionses are recoi;nized l)v the vai'ions eommnnities thev serve 
as of ^real and peimanenl value to the niemhers of such community 
as well as of those resident in the immediate vieinity as atVording to 
th(‘ people of sueh eommnnities and surrounding teri-itory an op- 
portmdty to secure nnd(*r eomjtetitive conditions meats, meat prod¬ 
ucts, and other commodities while in a fresh and wholesome con¬ 
dition. 

Konte cais are refrigerator cars which travel certain i-out(‘s at stated 
intervals, supplement the hraneh houses and furnish |>rom|)t, ef- 
lici(‘nt, and ade(piale service to such towns and place's as are not of 
sullicient size in themselves to warrant maintenance of a hraneh 
house. These ears carry eaily such products as have been pre'viously 
ordered and are needed to supply such orders. These (lefendaiit^ 
are without information uj)on which to base a he'lief as to the num¬ 
ber of sueh route ears sent out hv other defendants, or the number 
of dealers reached, or the number of ears owned by such other de- 
h'udant jjan'Ut companies. 

Motor trucks make possible the rendc'ring of such s('rvice to many 
towns and places which are mit reaciied or servc'd by route (*ars. (jr 
by hraneh houses. Th(*se defc'ndants (h'liy that tlu'sc' (U'tendants 
reach or serve with such auto tiucks a total of towns 

throughout the Tnitc'd States and say that the number of towns .so 
reachcil is about 1 , 00 ( 1 . 

As to cold-storage warehouse's: These' defendants say that eolel- 
storage warehouse's we'ie lirst use'd in ee»nne'e-lion with the' packing 
husine.ss for the chilling of me'ats and later were adapted tee hraneh 
house use so that meats anel meat-food jerodiu'ts might he* kept in 
ju’ime ceenditie)!! lor sale to the retailer; that from the he'ginning, 
sue*h warehe)use*s have been, and now are, noe-e's^ary instrumental¬ 
ities in ce^nnectieeii with the business e)f the*se e'oij)oiation defenel- 
aiits in order that sue-h husine'ss may ho ]>roperly and elliciently 
hanelleel and the volume eef their slaughter eef live ste)e*k and sale 
of elresseel meat anel meat-fo<al products, lor both ete)mestie anel 
foreign trade, exteneled te) meet the eeenstantly increasing demanel 
therefor; these elefenelants further sav that thev have estahlisheel 

7 *. t ^ 

or aeejuireel an interest in eM)lel-ste)rage wareheeiise's in large eastern 
seaheearel cities anel elsewhere where eold-steerage fae‘ilitie*s 
47 eer s])ae*e was ree^uired lor the steerage eef e'ommoelitie's wherein 
.saiel elefenelants were intere'ste'el and that the'se* de'fendants 
have le'a.sed and elee lease* spae'c the*re*in to the puhlie* whe're, eewing 
tee seasonal e'onditieens eer tlue'tuatieens in loreign eer dome'stic de¬ 
mand. it has met he'cn po.ssihle e-ompletely te> utilize sue'h ee>lel-storage 
fae'ilities anel s|>ae*e for defendants’ then e'xisting ne'e'ds; the'.se ele*- 
fe'iielants eleny that their e'stahlishnu'nt. use*, or e'eentrol of e*e)l<l- 
steu’age warehou.ses was for the purpeese. or has he'en empleeyed eer 
used to aiel. or has aided, in any alh'ged e*ontrol e»f the jerie'e eef 
meats and suhstitute looels or any other e'eunmoelity or eeemmodi- 
ties. 
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XII. 

As to the aecjuisition hy tliis defendant parent eoinpany of in¬ 
terest in or eontrol of stoekyards, or the faeilities ai)peitainin.i; 
theieto, and tlieir purpose therein: 

As to stoekvards: These defendants jointly and severally deny 
that throuiili a eoneert of aetion or pursuant to a eonunon under¬ 
standing with, or hy aecpiieseenee of any one or more of the parent 
eomjianies named in siiid petition or hill of eomplaint, or otherwise', 
they oi* any or either of them set about the aeeiuisition of the vari¬ 
ous stoekyards and {ippurtenanees and ])rivileges ineidental thereto 
for the ]>urjK)se (as is implied in said petition or hill of eomplaint) 
of seeming any sueh advantage or advantages as are alleged in said 
]>etition. 

These defendants jointly and severally deny that there is or ever 
was any common purpose, ))lan, or dc'sign to which they, or any or 
either of them, were a i)arty, to force the withdrawal of outside or 
any inv(‘stors, or so-called indei>endent |)aekers, or any or either of 
them, as dominating or other factors in the ownership or man¬ 
agement of most or any of the important or any stoekyards; or that 
hy or through any sueh j)uri>ose, plan, or design outside investors 
or .<o-('alle<l indepi'inlent ])aekers have been gradually or otherwise 
so forced out or been replaced hy the defendant ]»arent eomt)any. 
Armour it To., or its representatives. 

Th(se defendants deny that they or jiny or either of them have 

C- « C/ 

availed thems(*lves of any interest they may have in any stoekyards 
or exerei.'^ed any eontrol they may have over sueh stoekyards for th(‘ 
])urpose of eh'cting ollieers or directors or otherwise dominating or 
controlling the policies thereof for the purpose of granting e.x- 
elusive ]n*ivileges, sueh as the right to purchase dead animals or the 
right to furnish su])plies and faeilities and fix the location or give 
favorable sites for cattle banks or cattle loan companies to concerns 
or corporations in which they or some of them or individuals, who 
are stockholders in this defendant jiarent company, hold the con¬ 
trolling stock or that they have, acting in concert or otherwise, em- 
ployc'd any of the powers and privileges alleg(‘d in and moie s|)(*eiji- 
cally .<et forth and discussed in said petition (»!• hill of eomplaint 
umler th(‘ title ‘Miature of the business and method by which it is 
conducted'’ with the intent or purpose or effect of diseourag- 
4<S ing or su|)])ressing the establishment of indej)endent |)aek- 
ing (‘stahlishments or dwarfing the growth of sueh inde- 
j»endent |)acking compjuiies. 

d'hese defendants jointly and severally deny that this parent 
corporation. Armour it rompany, or its subsidiaries, or the in¬ 
dividuals who, as alleged in the bill of eomj>laint, own and eon¬ 
trol this parent company and its suhsi<liaries were (‘iiabled hy any 
of the alleged methods or means set forth in sai<l petition or hill 
of eonij>laint to obtain vast profits from the management of stoek- 
yai'ds or granting of privileges appurtenant thereto; tlu'se de¬ 
fendants fuilher deny that this parent company, Armour ^ Com- 
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))any, or its suhsidiarios have thus hccii cnahled, as is alleged, to 
enjoy and realize or otherwise have obtained or enjoyed or realized 
such, or any, prolits witlioiit the same ai)pearing or being disclosed 
in the jjrotits of this said defendant parent company; these de¬ 
fendants further denv that thev, or anv or either of them, have 
attempted thereby or otherwise to monoj)olize the meat industry of 
the e(yuntrv or artitieiallv to control the ultimate price which the 
consumer pays for meat and meat products. 

These detendants sav that in tiie course of the growth and de- 
velopment of the live-stock and producing and slaughtering and 
packing industries they have aided in the estahlishment of stock- 
yards at points near or nearer the live-stock production than there¬ 
tofore existing stockyards, and have taken over, or assisted in tak¬ 
ing over and developing, what were small and inadequate yards at 
otlier |)oints where they had been inaugurated, and have established 
at such i)laces extensive and adequate j)acking plants, with the re¬ 
sult that growers of live stock about or tributary to these localities 
now have j)roi>erly equipped and ediciently operated marketing 
|»laces so situated in relation to their farms and randies as to afford 
them a ready market for the dis])osition of their live stock at a sav¬ 
ing of freight, labor, cost, shrinkage, and other expenses. That 
the (Ud'endants have not heretofore in any way hindered, impeded, 
or ])revented the estahlishment or operation of such or any stock- 
yards by othei's, or the estahlishment thereat of any packing plants 
of others than themselves. That with respect to some of such yards, 
others of the defendant parent com])anies have also joined or co¬ 
operated in the estahlishment and development of such yards and 
hav(‘ established packing plants thereat. 

That in the cases where these defendants, or anv or either of 

’ •/ 

them have established or aided in the estahlishment of stockvards, 
the motive of the defendants therein has been the proper motive of 
building up, or develoi)ing, or aiding in the building uj), or de¬ 
velopment, of the industry and trade in live stock and the products 
thereof, as well for the benelit and development of the live-stock 
producing industry as of their own jiacking industry, and in cer¬ 
tain cases ])rincipally for the establishment and development of 
the live-stock |)roducing industry, and to bring a market for the 
livestock* near to the production thereof. 

That so far and to such extent as any or either of these defendants 
have acquired and held or owned any capital stock or other 
■11) linancial or pro])erty interests in any or either of the live¬ 
stock yards or .stockyard companies, such acquisitions and 
investments were and are held and owned for pro])er and legitimate 
])urposes and from proper motives and considerations, ami not 
otherwise. 

Thes(‘ defendants sav that the great industrv in which thev have 
been and are engaged of ])roducing fresh meats and other products 
of slaughtered cattle, hogs, and shee]), and which was built up by 
the pi-edecessors in the ownership and conduct of the defendant 
parent companies, and has been continued by the present owners 
and managers thereof, is and always has been properly allied with 

4_i395a 
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and dcj)cndont for its ])ro|)or dcvolopniont and succoss upon live¬ 
stock raising and pnxliiction, as well as upon the j>idvision of ade¬ 
quate markets and facilities for the inaiketinu: of such livi* stock; 
and that in the interest of lh(‘ii‘ own packiuu. iudusliv and the pro¬ 
vision of markets ami market facilities, ihcv have hceu uuided and 
led into a pro])er inler(‘st in the development, maintenance, and 
carrying on of live-stock markc'ts, and some* of lh(*se defendants 
have, as they pro])erly and lawfully mi.uhl, acipiiied linancial in¬ 
terests in the capiial st<jck of certain stockyard companies. Hut at 
no time have they or any or either of them used or attempted to 
use the same in any way whatever to the prejudice or detriment of 
live-stock jnodneing interests or other interests concerned in or af¬ 
fected by the operation, manainement or conduct of any stockyards, 
or upon any other theory or conception than that their best inter- 
ehts in such stockyards, and their investimMit therein call for and 
re(jnire such comlnct and mana.uenu'nt thcK'of ;is would best s('rv(‘ 
and )>romote the intcaests <»f tin* live stock pi'odncinu, industry and 
the extension and increase in the production <»f live stock, upon 
which the success of such stockyar<ls dej>endi‘d and tlu' ]provision 
hv and thronuh such vards of the most ellicicait faciliti(‘s and serv- 
ice for the recei])t and cai’e and markc'tini; of such live stock. 

d'lu'se defemlants—maintaininii that tin* ac(jnisition and hold¬ 
ing by them or any or either of them of shares of tlu* capital stock 
of” stockyard comj)anies as and for the purpose's afoiesaid and for 
investments and foi- the dividends or prolits theiefrom, are' lawful 
ami ])re>per and not against any jaihlic polie-y e>r iponml for any 
just e)r fair aiiimadvemie)!! oi- e'litie'ism—ne've'ithe*le‘<s say that the-y 
are e'utirely willing that sne-h stockyards shall he e-ontiolh'd and the 
burden e>f their maintenane-e' and ope-ration assumed by othe'is who 
will ]»re)])erly maintain ami operate* siuOi yai(N in and foi‘ the he'st 
interest e)f the live-ste)e‘k industry as marke't e*eMite*rs for the ])re)- 
elne-ers e)f live stoe'k, with e‘onve*nient, snitahh', and etlie-ie'nt le)e'a- 
tienis ami facilities there'at or ne*ai* the'ieto for the pae'kini:, industry 
ami the mannfae'tnre e»f live'-stock pi-odne*t'J. 

They maintain, he)wevei‘, that no (»ther ])e‘rson or persons, e*enn- 
pany or e'oni|)anies, are so much e'once'ined in the establishment 
anel in the jereeper condne't e)f sne'h yarels where nee'ded for e)r fe)r 
the hnildinjL!; up and ine'ie'ase of live'-stoe*k ))rodne*tion as aie* the ele- 
femlants and others in the meat-j>ae*kin.n and live'-stoe-k industry, 
whe) jil.^o freein theii' expeiiene-e. as well as fre)m their laru;e‘ interests 
in their own inelnsti'v, are* epialitieel for as we*ll as so ce)ne‘erned in 
the proj»er conduct of stockyiirds. 


50 


XI11. 


As to cfnitracts in restraint of ti‘ad(‘; These di'fendants d(‘ny that 
thev, or anv or eitiier of them, have ent(*i(*d into or have anv unlaw- 
fnl contract or contracts, combination oi‘ (‘omhinations, or con- 
sj)iracv or conspiracies to restrain tiade or comm(*r<‘(*, or to aititicially 
prevent between the defemlants to the said pi'tition, or any or either 
of them, or Ijctween these def(*ndants, or any or ('ithei* of them, or 
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any otlior or others, or otlierwise, eoinjx'tition in the prices for which 
live stock oi* ni(‘at or meat products or any other commodities are 
jairchased or sold. 

These defendants deny tliat there is any percenta;'e-pnrchase ar- 
ran<i('!nent hetween tliis defendant i)arent company and the other 
parent com[)anies, or Jiny or eitlier of them, such as is referred to 
in the said ])etition or hill of complaint or otherwise. They deny 
that th(‘i‘e is any such arraui^ement hotwecai this defi'udant ]>arent 
company and the other companies, or any or either of them, hav¬ 
ing; as its ultimate or other object the elimination of com})etition 
hetween them in the ])urchase of live stock or in the sale of dressed 
meats. Thev deny that there is anv contract or ai^reeinent or ar- 
ranj>emcnt or undeistandine; to which these defendants, or any or 
either of them, are i)arties or ])rivics for any limitation ui)on the 
souice of sup])ly, or upon the volume of business, or for limiting the 
puichase of live stock, or to limit the volume of their dressed-meat 
jn‘f)ducts. 

Th(‘V deny that these* defendants, or anv or either of them, are 
under any agreement or understanding for or concerning or recog¬ 
nizing certain percentages or proportions as hetween themselves or 
any or eitla'i* of them, and any other defendant or defendants, to 
which they deem that each or any company was entitled, or that 
th(‘v, these defendants, or anv or either of them, have anv agreement 
or understanding to or do so gauge their purchases that annually, or 
at any time, their res])(‘ctive purchases should a]>])roximate ac- 
tujdly or substantially the percentage so agreed upon or any per¬ 
centage; or that as a means of pertecting said alleged ari'angement 
or otherwise', divers |)ei‘(‘entages, whether varying at ditferent stock- 
yards or otherwise, are agreed upon, or that understandings have 
hee'ir had that certain of the |)arent com]>«\nies should buy in cer¬ 
tain yards or should refrain from buying in certain yards, or that 
in order to prevent such ]elans from being disarranged by outsiders, 
or for any other reason, agreements have been made, or any agree¬ 
ment has been made with such or any outsider by which purchases 
l etween this jearent company, or any or either of these defendants, 
and the so-called indejeendents, or any or either of them, were placed 
or were, or were or are to he, upon a percentage basis, whether similar 
to the above or otherwise. 

These (U'fendants further say that as hetween this parent company 
and each and all the other j>arent companies named as defendants 
herein and all others engaged in the packing industry there is now 
and at all times in said hill of complaint referred to has been active 
and unrestrained com])etition, both in the ])urchase of live 
51 stock and <ale of dressed meats, meat pnxlucts, and other 
commodities, and these defendants deny that any a])parent or 
apfu'oximate uniformity of ])ercentage of the receipts of live stock 
j)urchase'd annually by this parent company and its subsidiaries evi¬ 
dences or tends to .])rove any su(*h contract or agreement hetween 
this pai’ent company and all or any of the other parent companies 
as is alleged and referred to in siiid petition or bill of complaint. 
This parent company has the t)urpose and intention of securing in 
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active conipetilion willi eaeli and all of (lie oilier parent eonijianics 
and other j)aeker.< sneli quality of live stock at tlu' various slock 
markets that experience over a period of many years has demon¬ 
strated it mnst of necessity have in ord(*r to increase its volume of 
hii.sines.s and to ])rovide for the needs of its trade, and that it may 
not lose that estahlished position and trade it has taken years to 
gain. 

These <lefendants .'^ay that during the year Ihlt) an indictment 
was returned in the distri(*t court of the Xorthei'ii District of Illinois 
against certain individuals who w(*re then oHic(‘rs of tlu' d(‘fcmlant 
[>arent comjianies. Armour i'c (’ompaiiy. Swift A’ (’onipany, and 
Morris A Conqiany, chai*ging jire.-iait petition or complaint that, 
among other acts, such defcaidants (who w(‘r(' therein alU'gcd to le 
the principal owners and real nianag(‘rs of said conipani(‘s) wcmc 
engaged in a comhination in restiaint of trade and commerce, which 
comhination was one for eliminating competition IxMwc'cn the same 
defendant parent companies Aianonr A To., Swift A Co., ami Morris 
A Co., in the jini’chase of cattle and the sale of frc'sh ni(‘ats: That, in 
pnrsuan(*e of such nnlawfnl agrcHaiiont, .siid dcfcaidants rc'fraiiKMl 
from conqjeting with each othci* in the imrcha^c of cattle, and lix(‘d 
the nnmher of cattle to he purchased hy or foi‘ each of said com¬ 
panies and agreed iqion the amounts to he hid for cattic' fi*om day to 
day juid fixed the pric(‘s at which fi'csh heef should lx* .<old. 'riic I’c- 
spective d(*fendants named in said indictnaait cntcrc'd a plea of not 
guilty and, upon trial of said cause, tin* evidence conc(‘i‘ning all and 
every the acts, transactions, or conduct of l)nsin(‘':s which had heen 
done or carri(‘d on hv such <l(‘f(*ndants or ativ or eithei* of th(‘m, and 
which in the petition or hill of complaint hci’cin are chai*g(‘d to con¬ 
stitute a contract, comhination. or conspii-acy in r(‘straint of trad(‘, 
or a inonojioly of any j)art of said tiad(‘ in or in respect of either 
the ])urchases of cattle or the sales of fr(‘'h Ixx'f—or acts, transac¬ 
tions, or conduct of hnsiness like in all i‘(*spccts to thost* done hy these 
defendants and so chaiged in said pc'tition oi- hilt of complaint herein 
as con.stituting such alleged unlawful I'l'strjjint of trade or a comhi¬ 
nation or consf)iracy in resti'aint f)f trade* or a monopoly thereof— 
was j)resented, adduced, and exhihit(*d hv the (Joveiaimcnt on said 
trial as constituting or showing the guilt of the respective defe'udants 
named in .said indictment and the .slid cause was, upon the evidence 
and testimony suhmitted. and the case* made hv the (lovernment in 
support of .said indictment, suhmitted to the* jury—the eh'fendants 
not introducing or offering any evidc'uce, whereu|xm the jury, hav¬ 
ing been duly eharged, retired and cfinshleri'd, and afteiavards re¬ 
turned a verdict of met guilty, and thei-eu|x)n said verelict wjis ehilv 
reccerded and judgment thereon entei'ed. 

And thes* flefV'udants maintain and charge that the said 
verdict ami tlu* jmlgment of said di-ti-iet couit at (dneago, ac- 
cpiitting said defendants constitute positive and inconti‘ov(‘rtihle 
prrxef and evidence that the acts, transactions, a-nd conduct of their 
said business hy the<e defendants which a.re ref(*rred t(» and com- 
jelained of in the said jeetition or bill of complaint herein, which 
are like or similar to the acts, transactions, and conduct of such busi- 
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ness in the said indietniciif referred to. or .‘‘.ny or either of them, do 
not cfaistitute nay unlawfid restraint of trade or eoinnieree, or any 
(•ond)ination or conspiracy in restraint of trade or commerce, or any 
mono[>olizin^>: of or attempt to monopolize any part of such trade or 
commerce, but are lawful and ])roper. 

These defendants respectively deny that means have been adapted 
l)y them, or any or eitlicr of them, or to which they or any or either 
of them, are parties, by which sales to outsiders or so-called inde- 
p-endents or others were or are controlled by the parent companies 
or any or either of them. 

d'hese defendants respectively deny tliat control over the stock- 
vards or stockvard-loan institutions, or terminal railwavs, or other 
interests, or any or either of tliem, has discouraged opposition by 
either commission men or .«o-called independent packers or others, 
or has e.xisted. 

XTV. 


As to control of so-called substitute foods: Defendants admit that 
in (h'aling in and handling so-called “suljstitute foods” or ‘hmre- 
/•ated lines” these defendants availed themselves (as is alleged in 
said hill) of the route cars, auto trucks, branch houses, and storage 
warehouses owned or controlled by them, and that furtlier (as is 
alleged in said hill) these facilities intended primarily for the sale 
of iheat, were em})loyed, with com])aratively no little increase of 
overhead expense, in tlie distribution of so-called substituted foods 
and unrelated commodities, and the defendants were enabled thereby 
to reach I’cmote .«pots. 

Defendants allege that prior to the Great War, the business of 
th(‘se defendants in (*anned vegetaldes, canned and dried fruits, 
canned fish, rice, beans, and other nonmeat foods, was very limited 
and confined practically to local pur(*hases by a few individual 
branch houses, usually as an accommodation to some of their cus¬ 
tomers. hut when our countrv went into war and a survev of the meat 
food situation of the woild made it evident that the United States 
was to h(‘ (as it was) calhMl upon to furnish |)ractically the entire 
supply of pork product and the major sup})ly of beef for not only 
our countrv hut our Allic's. and ('vervone was urged to eat as little 
meat as [)ossihl(‘. the^c* dch'udants looked around for some products 
to sell to kc(‘p their (‘uoruious branch-house organization intact and 
cuiploycil (so far as Jiol employed or used in such export and war 
husiiH'ss). and theii* cost to s('ll within reason, and largely increased 
thes(‘ def(*ndauts' busiiH'ss in these lines. The reason for it was 
apparent wlu'n. as tlu'y alleg(' n])on information and belief, 35 per 
cent (»f def(‘ndants' entii'e production of meat food in this country 
was us(‘d hv the allieil Governments. 

5.*> Defendants expressly denv, however, that they have at any 

time (Mitertaiiu'd the intention or [nirpose of controlling the 
Nation's sn|)pli(‘s of so-calle'd substitute foods or unrelated products, 
or anv other (aenimoditv or commodities, but that on the contrarv, 
their piu-po.'^e .and intention in entering into and continuing in such 
lines of business and employing their organizations and equipment 
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11icT(‘in, \v;i.< cnliii'ly Ijiwfiil n luituijil ;m<l oxh'iisiou of 

llu'ir and inorcovci’, based ujxm the soimdcsl of (•conondc 

^nmnds, lo wil, the eoinplete utilization of faeiliti(‘s and distributive 
orii'anization necessarily re<jnii'ed in tlie bandlinu; of nii'ats and meat- 
food |U‘oduets and enijdoyed in eonneeti(»n with the inaiketin,i»; of so- 
eall(Ml ‘‘sul)stitnt(‘ foods” and ‘binrelate<l lin(*s” without plaeinp, U|)f)U 
tlie eonsuiniiuj: jaiblic ;uiy buiden of additional expensi* for the 
maintenance there(»f. 

Dcfendant.s further aver that the volume of husine.ss transacted in 
such lines amounts to hut a small percentage of the total volume 
handled by wholc.^ah* urocers and other dealers in such comnK)di- 
ties, and defendants allege upon information and belief, that durin ;4 
the year UtlS the wholesale grocers throughout the United Stat(‘s 
handUx] more than ^o.oOO.OOO.nOt) worth of wholesale grocery husi- 
ness, and that the total amount of such business in these lines han- 
dh*d by all the defendants named in said petition or hill of com¬ 
plaint, if comltined, would not amount to more than per cent of tlu* 

(‘iitire total for the (xaintrv: and further, that the amount of business 

« 

handhx] by tin* defendant ])arent corjjoration. Armour i\: Uom- 
]>any, during tin* year IhlS in canned fish, v('g(‘tahles, and sundries, 
eanmxl and dried fruits, fruit jux'seuves and grap(‘ juice amountcxl . 
to 4.t»2 per cent, of said d(‘f<*ndant. Armour iV' Company's total 
volume (d* husin(‘ss. 

nehaidants further allege* that the ineri'ase* <hown in tin* volume* 
of business hamlh*d in such lines was and is due to the fact that 
d(*fcndants weie* enahh'd to secure* sue*h husine*ss by r(*ducing the 
ce»sts nee-essary in ee»nnection with marketing such pi‘odue*ts thi'ough 
comph'te and e*frie*i(‘nt ope'ration and useeef the*ir facilitie*s and hrane*h- 
hou.'^e s))ace. there-hy re'iidering better ami more* e'die-ient servie-e* both 
to tlie producers of sai<l commexlities ami the e-onsuming publie*. 
Tlu'se de*fendants denv that the etfe*et of their (*ntry into such line*s 
of business has 1 ecn that ejf gradually e*liminating e*e)m))etition. but 
aie* infoinie'd and b(“lie*ve and se) alle*g(* that during the* period l!)b7- 
UM-S. 1,1(11 whede*sale* giex-crs e*nte*i*(*d the* highly ce)mpe*titive* busine*ss 
e)f se*lling feiod produe*ts and furthe*r alh*ge* upon informatiejii and 
be*lief that during the* ve*ar IhbS there were .‘>,887 whe)le*sal(* groe*(*r.s 


thiemgh the* e-eeuntry. and that at j)re‘sent there are* ejver 4,(100 whole*- 
sale* gre)ce*r< in ae-tivc (*e)mpe*titie)n with the defe*mlants in sue*h ti’ade. 

T1 ie*se defendants d(*ny that the*y have* eliminate*!! e>r le*sse‘m(l, or 
seaight to eliminate ea* l(*ss(*n, e'(»!upe‘t it ion in m(*at |U'o!luets. 

The*se d(*fe*ndants <l(*ny that th(*y have* e*liminate*d eei* le‘sse*ue*d oi* 
seaight to e*liminate* e)r le*sse*n ce)m|x*titieai in se)-e*alle*el substitute* fexxls, 
e)r that the*y have in any way sought te> preve*nt the* public freau 
tui'niug to ea- using substitute*el loeeels. 4'he‘y ele*nv that the*y 
T) 1 .set about e*ontre>lling !a* have* seaigbt te» e-eeiitred tbe* Natie)u’s 
sup]tlie*s of (ish. vegctable*s, e*ithe*r fre*sb ea- e*anue*el, fiaiits, 
cereals, milk. |>eadtry. butter, eggs, ami e*bce*se, ea- any ea- e‘ithe*r eef 
them, ea* e)the*r substitute fexiels, ea- that th(*y ea- any e)r (“ither ejf th(*m 
hael any sue*h pur|)e)se*. 

These* el(*fendants ele*ny that in their traele and busine.<s in .se)-call(*el 
substitute* feieiels th(*y tixeel or attempted to tix pri(*es sei leiw as tei 
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piradually or olliorwisc* fliniiiiatc (‘onipetition or tliat they fixed jH'iees 
with any such purpose, d'hey say tliat their prices were fixed with 
respect to the uoriiial conditions and facts wliich govern or affect 
the market j)rice of such cornniodities, such as supply and demand, 
costs and exj»cnses, and fair profit. Tliey maintain that their fa¬ 
cilities for conducting such business, their organization, skill in¬ 
dustry, and business experience were all proper and lawful elements 
in .securing trade; and that they had or exercised no unlawful dis- 
criminalion oi' advantages in st'curing such business, and they main¬ 
tain that any growth or increa.<e in their business obtained in the 
mannei’ aforesaid, in competition with others, was the result of fair 
com|)etitiv(‘ trade. They deny that the securing of trade in such 
nianiu'r is in any sense monojiolistic or in violation of law or public 
]»olicy; or that trad(‘ .<o .secured, as their trade was secured, is or may 
he a. monopoly within tin* meaning of the law or in fact 


XV. 


As to the alleged monopolistic attempts of defendants: 

The.<(‘ defendants respectivc'ly deny that they or any or either of 
lh(‘m have in any way or at any time attempted to acijuire, gain, or 
g(‘t any monopoly of or to monopolize any part of the trade or com¬ 
merce. 


The allegc'd (‘omparison in the said petition or hilt of complaint of 
the net woi’th of tlu* defendant pariuit companies, so far as the same 
r(‘lat(‘ to Armour iV: (’ompany in 1004 and in 1010, is inaccurate and 
mi'^leading as hearing upon this (piestion. 

In the first place, the values of the .<ame properties of this defend¬ 
ant |>arent com|)any (‘mpl(»yed in its husine.s< in 1004 and 1010 fairly 
hear no comparison, the normal and proper growth and increa.se in 
such values being very large. Tlu' value of materials and commodi¬ 
ties in an inventory of 1004, or thereahouts, as com[)ared with the 
value of the same or like commodities of the same amount in 1010 
would he very small, or iiiiich smaller, and such com])arison would he 
(U no value upon the (piestion h(‘re under consideration. Almost the 
entire net jirofits of the husinc.^s of this parent company from year to 
year during the said peiiod of 15 years have gone to increase the capi¬ 
tal and have been invest(‘d and employed in the extension of its hiisi- 
lu'.'^s and its faciliti('s. a vi'ry small |H‘r(*cntagc of su(4i prolits having 
keen (irawn out. and the addecl and compoundt‘(l I'ainings from siudi 
inv(‘sted prolits jiroperly and greatly increase the net worth of said 


company. 

Tlie .Slid company has turn during .slid perifxl a very large bor¬ 
rower of momw upon its ])aper, its actual working capital at 
55 any jicriod of time during said 15 yc'ars being thereby very 
gn-atly incivasi'd, and its earnings include its protits upon 
such actual em])loycd capital. Huring said period of 15 years said 
company further added to its working capital the sum of $50,- 
()00,000, or then'ahouts, received from the issue and disposition of 
that amount of its 4'-j ])er c('nt bonds and was thereby enabled thus 
to increa.'se its employed and working capital. During said period 
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jind ill IDIS llio said company IssikmI and dis]»oscd of convcrlihlc 
dclfcntiirc.-^ lo the ainoiinl of $<)(M)00.(M)0 ami was llico'bv cnaMod 
lo and did add that amount to its cm|>loy(Ml ca|>ita!, and tliat of such 
convertible debentures so issued a|)])roximately $50.000,000 par 
value at the date hereof liave liecai converted into the sliarcs of the 
j>referred stock of tins ])arent comj)any and constitute ])art of its 
permammt capital. That during the 10 yc'ars from lOOt) to lOlS, 
inclusive;, the sales of .<aid company increased from year to year from 
and throu^ih the extcaision of its Inisiness and trade from $':!*J~),- 
000,000 in loot) to $S(n.000.000 in lObS; that such inci'cjisc dnrinu; 
the (Jreat War was exceptionally i^reat, owin«»- to conditions pi*(»(hiccd 
thereby. That the average net prolit upon said sales durin*^ said 
]>eriod of 10 years was *2 48/100 per cent: that such rate of net 
j)roHt was lowei’ than or as low as in any other industry. That the 
net worth of this (hdendant com})any in 1004 was the* sum of $45,- 
000,000, or thci*(‘ahouts. and that the net worth of said company at 
the end of 101<S was $173,000,000, cn* thei’eahf)uts; s(> that the net 
worth of said company at the eml of said period of 15 years is less 
than ffuir times its net w(nth at the be^innin.ii of said jKiiod; hut in 
reckonin<; the value of the sjiid company at the end of lOlS the in- 
ci-ease in the values of commodities and ju’operty at tlie close of said 
]>eriod as compared with the values at its beninnini; amount to a 
iar<»:e sum. and this should be taken into consideration in c(mi]»arinL 2 , 
the value of tlie conij)any at the be^';iiinin<; with its value at the end 
of said period. 

These defendants dcaiv tlu* accuraev of the statemtait in the said 

« « 

])etition of tlie increase of the net worth of the said parent com- 
])anies from 11)04 to 1010^ or the value or effect of the (imires stalled 
in said jietition with resjiect thereto as showing*; or tendini!; to show, 
and these defendants denv that thev sliow or tend to show anv at- 

• • ft. 

tempts at monojioly on tlie part of tlie defendants. 

The increase in the amount of the sales of this defendant jiarcnt 
comf)anv in the said 15 years, which has been lar^c, has been due 
and owin^‘ to lej^itimate trade conditions and to the busiiu'ss skill 
and industry of the defendants and their officers and employei's, 
and the increase and ^rfiwth of its business thereby ])roduc(‘d, and 
not to anv other cause. These defendants denv that tin* growth, 
extension, and incr(‘as(‘ of the hiisiiK'SS so brought about and result¬ 
ing: i'^ monopolistic oi* in violation of the Sherman or other anti¬ 
trust acts, or theii* spirit, or their purpose. Th(‘S(“ defendants <l(*ny 
that th(‘ir personal control of any iiackinL*' houses or slau,iihlcrin|L»: 
companies, or th(*ir interest in st(»ckvards. terminal railways, rcii- 
<]erin^ com|>ani(‘S. catth‘-Ioan institutions and hanks oi- other c(Hpora- 
ti(»ns. or in any oi’ (‘ither of them, have or had th(*ir inc(*ption 
55 in or depend for their piosjaa’ity upon advantaji.es or pi'ivih'iLics 
^rowinii out of the interlocking or any control of tlu' stock- 
yards or stockyard appmtenan(‘(‘S. 

These defendants have not infoi'ination on which to stati* <n‘ base* 
a belief as to the numbea* of corjK-rations or cc)ncerns or trade naim's 
maintained or cfmtrolled by the parent conijianies or the individual 
defendants (oth(*r than these defendants) or their families, or in 
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wliicli llioy liave a significant or minority or other stock interest or 
an inlerest of unknown extent. But these defendants allei>e tliat. 
any such facts or statement thereof are and is immaterial to this 
(•{Uise. TIk'V respectively deny that there is anything unlawful or 
against |)ul)lic policy or subject to challenge herein, in or from the 
fact, if and so far as it is a fact, of the maintenance or control hv 
the jauTiit companies (within tlieir respective charter ])owers), or 
the individual defendants or their families, of business cor])orations 
or concerns or trade names, or in their holding minority or other 
slock interc.sts or other intere.sts in any such cor])orations or can¬ 
cel ns, oi* in their having acquired or organized or maintained them 
so long as they were useful for their {)urposes, and when no longei’ 
useful dissolving such corporations or concerns. These defendants 
ies])ectively submit that the allegations of the said petition in that 
behalf ai'e immaterial. These defendants deny that they, or any or 
(‘ither of them, have ac({uired or organized, or beeome or are in- 
t(‘rested in any eoncerns in furtheran(*e of any supposed geneiad 
sclH'ine oi' plan of action which is unlawful or against public ])olicy 
oi' inipr(»per. 

XVL 


As to the extent of industrial control of (lefendaiits in so-called 
sui»stitute foods and unrelated commodities: 

Defendants deny that the growth of the control of these defend¬ 
ants, or any or either of them, in all or any of the various indu'tiies 
in said j)etition referred to, if permitted to continue unchecked, will 
be complete. 

With respect to the business in 191G of this defendant parent com¬ 
pany in canned tish, vegetables and sundries, canned and dried fruits, 
fTuit ])reserves (soda fountain supplies), and grape juice, and the 
amount thereof in 191(), and in 1918, and the increase in the volume 
thereof in said two veais, these defendants sav that this increase in 
business was lawful and proper, and is to be attributed to the skill 
and energy and business ability, and ])roper business organization 
and facilities with which said hiisiness was conducted; and that sucli 
increa.<e in business was lawfully accomfdished, and without violat- 
ijig any law or public ])olicy. Tlu'.'^e defendants are unablc' to state 
wh(‘ther any (n* how much of such increase of business was ac<|uiied 
“at th(‘ exiK'H^e of co?n|)etitoi's'’; but they say that in all conijK'titivi‘ 
ImsiiH'ss. the business properly .secured by ea(*h of th(‘ comix'titors is. 
within th(‘ s(‘n.s(‘ and meaning of sueh allegation in said petition. 
ac(piircd at the expense of other competitors; and that such is the 
propc'r and lawful operjition of competition, which is 
oT authoritatively defined to be the seeking by two or more of 
trade which oidv one mav secure. 

I t 

These (hdendants deny any ])ur|)Ose on their ])art to secure control 
of the markets for nuud substitute foods; and that their engaging in 
such tnide in competition with hundreds of others who an* also en¬ 
gaged in such trade, and the pur])ose of the defendants to .svure. by 
jH'oper competitive methods, a portion of sucli trade as might come 
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lo lliciii, is Ijnvfiil ;Mi(l "PIkmc is no ;»ll(\u,Mlion or clinri^i* in 

Siiid jK'lilion oi’ hill of (*01111)1511111 nor is llioiv in tael 5iny hsisis for 5i 

(•Iwirm* of llic nsc hv i1ks(^ ({(’fondimls or iinv iinfsiir inclhods of com- 

• • 

jx'tilion in sncli Iriidi*. 

XVII. 


Tlic.^c dcfcnd5nits jidinit that these* individiud defcndiints lire ro- 
s|teetivcly cither otlic(‘is. diroctoi’s. ancnls. or cinployc'cs of the ))5ir('nt 
conijiany. .\inionr e'e (’o.. its snhsidiiii’ics. iind tluit sonic of the dc- 
fcmhints 5ir(* hiiiic. iind other sniidlcr stockhold(*rs of said piircnt com¬ 
pany 5111(1 snhsidiiirics. or om* or tlu* otlii'i* or hoth. inid others of 
the dcfVndiints 5ii(‘ not stockholders in citln'i* or in 5inv of siiid com- 
p 5 mi(‘S, mid sire* only, if 5it idl. connoct(*d with tin* various iiKittci*' 
idlcLiid 5ind chiiiiicd in the siiid jictitioii or hill of comiihiint, ii'^ 
5111)1 while tlu'V 5 irc .<o connectc'd with one or the* other of S5iid com- 
l>5ini('s 51S olliccrs oi* omploy(‘os: imd tluit th(*y iirc* imd C5in only h(* 
proiMi* dcfcnd5int> h(*rein or proiK'rly snhject to tin* jurisdiction, 
order or direction of the court hoiH'in, with rcfere'iice to their iiction 
5IS such otllccr< or (‘inployc'cs, while coniu'cled with snch (h'fcmhmt 
compsmics. iind not otherwise. 

d'licM* dcfcmhnits I'cspeclively deny ciicli 5ind (‘V(‘ry 5dl(‘,ij:;5ition of 
S5n)l petition or hill of conijihiint not lierc'in iidmittcd; and liaviir.C 
5 tnswcrc(I. they jaiiy to he hcnc(‘ dismissed, etc. 

.\rmonr c\: Vo.: Arnionr A’ f’o. of New J(*rs(‘y: Armour A’ Vo. 
of Kentucky : Ai nionr A Vo. of Te.xiis; Arnionr A Vo. ( Ltd.) 
of Lonisiiimi: ddu* An,ulo-Ani(*rican Vrovision Vo.; The 
Voloriido p5ickinji A Provision Vo.: Powler I^lckin^ Vo.: 
ILmmiond I*5ickin.i>: Vo.: The X(‘w York Butchers’ Dressc'd 
Mc5it Vo.: .\tl 51 ntic Hotel Sn)>j)ly Vo. (Inc.): .1. Oaden 
Arnionr: Vlairlcs W. .\rmonr: A. Wiitson Arnionr: Lim- 
r5inc(“ II. Ainionr: Arthur Meeker. IL .1. Dnnlami. V. 
Kdson White*. Vcor-e M. Willetts: Frederick W. (’roll: 
fJcoi'Lic 1). Pohhins. 

By VIIAS. .1. FAVLKNKIL .In. 

Solicitor for Defrudnnh. 


58 


Aniorcr of Mftrrls J)cfcn(Janff<. 


I'dlcd Fchrmirv '27, P.t’iO. 


d'hc .loint 5ind Scvcriil .\nswcr of the* f'ollowin^-minicd 

to the Bill eif Voinplaint I'iled Herein. 


I )cfcnd5ints 


('orporiitions: 

Morris A Vompimy (Miiine*). 

.Moiris p5ickine (’omp 5 mv (Miiinc). 
.Morris A Vomp5niv (New Jersey). 
Morris A fV)nip5iny, Ltd. (Lonisianii). 
Moiris e'e Vom|»miy (Pennsylvania), 
•losf ph Steiii A Sons. Ine. (New York). 
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lirooklyn Beef S: l^rovisiori Company. 

Condit I>cef tV: I^rovision Company. 

(’(n-win-Wilde Company. 

Chamberlain 6: Company, Ine. 

Donnelly Company, Inc. 

.National Hotel Siipjdy Company. 

.1. M. Wilson & Company 
.Middletown Beef & Provision Company. 

(denn cV: Anderson Company. 

Individuals: 

falward Morris. 

Nelson Morris. 

L. II. Ileymann. 

('. M. Marfarlane. 

II. A. Timmins. 

Defendants. 


These defendants now and at all times hereafter saving unto them- 
s('lves, and each of them, all manner of benefit and advantage of 
exception which can or may he had or taken to the many 
r>lt errors, uncertainties, and other imj)erfections in the said hill 
of complaint contained, for answer thereto, or to .s) much 
and such |>arts thereof as these defendants are advised it is material 
or necessarv for them to make answer unto, answering, sav: 

/ * 7 ^ 


Court's Jurisdiction. 


These defendants admit that Morris A’ Com})any, of Maine, is 
enua^ed in the character of business mentioned and described in the 
hill of complaint, hut say that the hill of complaint does not state 
facts which show that such business is interstate and foreign com¬ 
merce. 

These defendants deny that they, or any of them, have ever been 
a party to any contract, combination, or conspiracy in restraint of 
trade or commerce amonj>; the several States, or with foreii^n nations, 
either in the purchase of their raw material, or in the sale of their 
linished products; and these defendants expressly and distinctly 
d(‘ny any and all alleiiations, charges, intimations, or inference's in 
the hill (J‘ complaint contained to the effect that the <lefendants, or 
any of th(*m, are in any illet^al combination, conspiracy, or contract 
of any kind or descri[)tion with the other defendants, or any of 
them, or with anv other person, firm, or cor])oration, either a'^ to 
the ])urchase of their raw material, the sale of their linished product, 
or otherwise. 

These' defendants denv that thev have in anv manner whatso- 


e'ver, either monopolizeel, combined or conspired to monopolize, or 
attempted to monope)lize, any portion e)f the food supply of the 
Natiem; and also eleny that they control artificially either the supply 
or the price of the foods of the Nation; hut, on the contrary, these 
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(IcfciulnDls tlial tlie ]»iisin(*.-s of Monis iV: ('oinj>any lias hvon, 

aii(] is In'inii, condncled in accordanir with the laws of llu‘ land and 
llio lados f>f jj^ood liusiness olliics; that in ronsiderinji; the (jiu'stion of 
monopoly, the Swift, Armour, Wilson, and Cudahy interests must 
h(* eonsid(‘red separately, and not jointly, for eaeh is in actual and 
active com])ctition with the others and Morris is in actual and active 
coni]>etition with them all. 

Object to be Attained. 

1'he>e <lcfendanls deny that they have, or ever {itlempted, any 
monopoly whatsoever in the interstate tra<le, or commerce of live 
stock, meat ju'oducts. or so-called suhstitute foods; and deny that 
they have any instrumentaliti(‘s, facilities, or advantages hy which 
they could huild u)) or jK'rfect any mono])oly of meats, meat-food 
jirodiu'ts. oi‘ suhstitulcs foi‘ mc'als, or any other article or comiiKMlity. 

l><‘fendanls av(‘r that they have a ]>erfect lei^al and moi’al riinht 
to deal in llu' s«)-ca.lled suhstitute foods or unrelated commodities, 
and that lh(*ii‘ dealing in such foods and commoditi(‘s is sound 
('couomically and without (pU'Stion has been and is now of great 
bcnelit to the public. 

(it) d'he Nature of the business and Method hv Which it is 

« 

JIandled. 

These defendants admit that the princi]>al business of Moiiis 
Company, of Maine, is the slaughter of live meat animals, the dress¬ 
ing of the caicasses, and the distribution of the dres.^ed m(*at and the 
sale of such meat and meat-food ju’fxlucts to hiitchers, who in turn 
sell the same to the consumers. 

These defendants admit that the large ]>ackers invent(‘d what is 
commonlv known as the red'rigerator car. l>v means of the lefrig- 
eral<u- car tie* dressc'd m(‘ats can now he transpeuted foi* long dis¬ 
tances and dcliver(‘d to the great consuming centers in the eastein 
part of this country in good condition. This is in the interest both 
of the pi'oduccrs of live* m(*at animals and of the consume*rs of meals 
and m(*al-f(»e)d pioducts ddie.'^e cars make it possible for the j)acking 
h<Mi.<(‘s to he* locale<l n(*ar the source* of production of lh<* live* meal 
animals, which save's shrink ami fi(*ight to the produe*e*r of sue-h live 
slock and r(*lie‘ve*s the nee*essity of shipj)ing anything to I he* e*on- 
suming centers (*\e*e*pting me*ats. the* re*st e>f the carcass he*ing manu- 
faclur(*d into hy-i»ro<lue*ts. In this inspect the refi‘ig(*ialor e*ai’ has 
been of gr(*al henelil to the* cfumtrv as a whe>le. It has <le*veh»p(*<l the 
li\e*-stock industry and has che*apened meats to the e*onsum(*r. 

ddiis xeiy advantage*ous and ece)nomie*al way e>f transacting this 
liu>ine‘ss ie*<]uire*s large.* units, he*e*ause only with a large* volume* e*ould 
the ])ae'ke*r alford te) e)wn refrigerate)!- anel route e*ars anel llie* brjine'h 
house*s ne*e*e*ssary fejr the elistributie)n e)f the meats auel me‘al-fe)oel 
ju'oelue'ts re*e]uire*el in the gie*at e-onsuming eenters e)f this e‘e)unlry. 

.After inventing the refrige*rate)r car the largo pae-kers were* reepiired 
to huild, own, anel o])erate their e)wn ears, because the railre)ads re¬ 
fused to furnish such e*ars. These ears have he‘e*n eiperateel by the 
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|){K*k(‘rs at a ^roat lo.<s and without any advantage over tlioir eonipeti- 
tors, hocau.se they pay the .snne rate on tlie ])roduet shi])j)ed in their 
own ears as that shipped in tlie ears of otliers and heeaii.^e the mileage 
rate paid to the ])aekers for tlie u.<e of their ears is lixed hy the 
Interslale Connneree (’ommission. 

Stock vards. 


The stockyard is a market place, where the live irieat animals of 
this country arc received, jienned, rested, fed, watered, weighed, and 
sold. The stockyards of this country are absolutely essential not 
only to the live-stock industry hut also in getting meat foods for 
the people. They are not only in theory hut in fact public markets 
where all who wish to buy or .<ell have had and may have free access 
and right to trade. The j)re.<ent high state of ctliciency in the .<tock- 
vards of this countrv is almost entirelv due to the ]»ackers. It is 
intinilely better that the control of the.<e yards .should be with jieople 
who are intere.sted in the industry rather than with people wlio are 
interested only in their divid(*nds. 

ddie stockyards, as allegiMl in the bill of com|)lainl, have always 
atforded to the cattle rai.<er the opportunity to sjieedily dispose 
01 of his live stock for an immediate cash pri(*e. This is because 
of the linaiicial strength of the ])ackers. In the pa-^t this has 
been done, regardless of j)anics, the financial' condition of the coun¬ 
try, or the number of animals olfered for sale, which ilcmonstrates 
that there must be large units in the jiacking busine.<s. If the bor¬ 
rowing j)ower of the large [lackcu’s is inijiaired through necdle.^s agita¬ 
tion, improper regulation, or unwi.^e legislalic)n, it may be that in 
the future all of the live .^tock offered for .<ale will not continue to bo 
purchased each day for cash. 

As alleged in the bill — complaint, packing houses are naturally 
located at stockyards, because each is depemUait upon the other. 
The stockvards furnish the raw material for the i»acker, and the 
liacker furnishes a spot cash market for the live stock olfered for 
sale in tlie stockyards. Con.seituently, the ])ackcr is directly and 
vitally interested in building up the yards and the live-stock market 
at all points where he may have a jaicking hou.^e. Originally many 
of the smaller yards near the .source of production were not etiiciently 
or succe.ssfully conducted. This was the great underlying cause that 
inlluenced the packer to liecome intere.sted in such yards. 

The ownership of the capital slock of the Stockyards (’omi)any 
cannot jio.^sibly exerci.^e any control or influence over the prices ob¬ 
tained for live stock bought and .<old in the yards, for the reason 
the yards are ])ublic and free tor everybody to bid upon stock offered 
for sale therein. 

It is natural and i)roper that there should be located at the stock¬ 
yards commission men skilled in valuing, handling, buying, and 
selling of live stock and to lo(»k after the live stock intrusted to their 
care for sale and disposition at the yards. 

The Stockyards Company very ])roperly naikes charges for serv¬ 
ices rendered, as alleged in the bill of complaint, and the Stockyards 
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( oinpany is entitled to fair and reasonable eoin))ensation for sneli 
s(*rvii*es, and tins rej^ardless of the owiu'rsbi]) of the capital stock of 
the eonipany. Tbe charges at the various yards in the past have 
IxH'ii fair and reasonable for tbe services rendered. 

These defendants, further answering, state that none of tbe Morris 
corporation defendants has any interest whatsoever in any of tbe 
stoekyai’ds ot this country. Tbe Morris individual defendants bold- 
inii inlei(*sl in tbe stockyards have been, and are, willing; to disjio.^^c* 
ot such interests, pi-ovidin^ a ])urcba.<er can be obtained tbercfoi 
who will pay what said interests are fairly and reasonal)ly worib 
and who at tbe same time will insure the future edicient operation 
of such vards. 

Packing-house Sites. 

There has been no undue or imjiroper tendency to ‘‘centralize” the 
live-stock maikels of this countrv, and it was not on a(*count of anv 
snch all(‘ged “tendency” that packing houses were located at the 
sldckyards, and vic(* vensi, as intimated in the bill' of complaint, 
d'hc .stockyards could not exist without jiacking houses, bt'cause the 
]tack(‘is are the jn‘inci])al buyers at the yards. Neither could a j)ack- 
ing house exist without a stockyard, unless the packer should 
biiv his raw material in the coimti v direct from the owiums of 
the live stock, which ])olicy, we submit, neither the producers 
nor the (lovernment would favor. 

Th(‘.se defendants deny that the stockyard companies, generally 
own or conti'ol all of the j)acking-house sites at sncli yards; also deny 
that the owners of the stockyards are in a position to det(‘i-mine or 
dr) dctr'i'iiiim* what packing companies, and how many plants, shall 
be cstablisherl at the vards. 

c 

f'urther answering, these defendants .<ay that it is to the decider! 
arlvantage of the strickyards to have as many jracking hriuses as pr>s- 
sible lr)C{»terl at such yarrls. Each adrlitional ]racking plant builrls 
uj) the live-.<tr)ck market for the yards company, as the yarrls crmi- 
pany makes its money out of yardage and feedage charges. Therc*- 
iore, the greater number of head ])assing through the yards will 
nece.^sarily iiicrease the receipts of the stockyard company. It has 
always been the fixer! policy of the stockyarr! companies trr .secure 
arlrlitirrnal packing plants at the resjrective yards. It is nr»t a fact 
that there has been any discrimination whatever in that I'cgarrl. 
On the ermtrary, the stockyarr! com])anies, regarrlless rrf thr'ir riwma*- 
shij) rrr crmtrr)!, have always been anxious trr get arlrlitirmal jracking 
jrlants Irrcaterl at tbeir resjrective stockyards. 

Sites for Stockyards Banks and Cattle Loan Cmnpanies. 

These rlefendants admit tliat a very large amount of cajrital is re- 
(juirerl tr) tinance the raising and ])re])aring for market r>f live meat 
animals, upon which the consumers of this country rlepenr! fr)r their 
meat am! meat-food ])roducts. It is not j)racticable for the banks r)f 
the (*r)untry generally to loan this money, taking chattel mrntgages 
on the cattle as security, which is ordinarily the only .security ollered. 
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hocauso of the cliaracter of soruritv aiul the distant location of the 
hanks llu'refroni. Accordingly there are a ^reat many cattle loan 
eoiiipanies in this (*ounlry which maintain odices and representatives 
in the locality of the cattle ^iven in secnrilv for loans, and thus these 
eattl(‘ loan companies are in a position to keep in touch with the 
loans and inspect the secinity from time to time. The majority of 
thes(* eattl(‘ loan companies have no piieker interest in them whatso¬ 


ever. 


Idle mode of jirocedure is for the cattle loan companies to take the 
notes of the cattlemen, secured hy chattel mort.i];a<»;es on the cattle, 
and then the cattle loan companies indorse and guarantee this pa])er 
to the hanks .scattered all over the country. Most of this ])a[)er <;oes 
to eastern banks. The banks take and ])ass this jiaper out to their 
customers, not upon the security of the mort,<»a.^e(l cattle, which are 
.generally jit a great distance from the hanks, but upon the indorse- 
iiKMit of the cattle loan company. For the insjiection of the security 
and guarantee* of the pap(*r the cattle loan company g(‘ts a reasonahh' 
commission, generally the dilfercnce between the int(‘r(‘st whi(*h the* 
borrower pays and the interest retained by the bank buying the 
pap('r. In this way it has been possible for the live-stock men of 
this country to borrow the re(pni*(‘d money to prejiare th(‘ live 
t)3 stock for market, and the cattle loan company has in this way 
been of great benelit both to the produ(*er and the consumer. 

These defendants further state that the cattle loan coni]>ani(‘s con¬ 
trolled hy the big packers have never reipiired the live-stock man 
to mark(‘t his live stock e.xeept when same is actually ]>i'e])ared and 
ri'adv for the mai'ket. In not a simile instamv has th(‘ pa(*k(‘r— 
controlled (*altle loan com))anies—reijuirc'd prior mai*k(‘ting of live 
sto(*k, even in ease of drouths oi* other e.xtremitv Ix'vond human con- 
trol, unk'ss, and except, it was in the best interest of the owner of such 
live stoedv. The i)ackers, in hiet, have had no advantage' whatever 
through such cattle loan companies, e.xec'pt through thi' encourage¬ 
ment of juaxluction. The live-stock men have not to any extc'iit been 
damaged by the interest of the j)ackers in such cattle loan com- 
]>anies, but, on the contrary, have been greatly benetited. 

It is ill the interest of the live-stock men and of everybody else 
that these cattle loan companies and live-stock banks be located at, or 
near, the principal stockyards of this country. 

These (lefendants deny that the owners (d‘ stockyard companies in 
which they, or any of them, have any interest, have, at any time or 
place, designated how many, and which, banks or loan comi)anies 
may establish themselves at the yards. But, on the contrary, there 
is in fact actual and active com])etition between the banks and cat¬ 
tle loan companies at all of the large stockyards of this country. 

Morris Com]>any has no stock or other interi'st in any hank or 
cattle loan company. 

Bendering Plants. 


In the shipment of live-meat animals to the markc't, naturally some 
of them die, either en route or after reaching the yards. There are 
not enough of these dead animals at any one stockyard to justify 
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tli(* inv('s1 incut, ovcrlicail, and cx|K*nsc incident to tlic operation of 
a ri'iidcrin^- company. Accordinj^ly, tlic Uvndcring (’oinjiany that 
liandlcs the dead animals at any one of tlie stockyards must and does 
liavo additional business, which is generally obtained in the way of 
dead animals collected from the streets of the city, under city con¬ 
tract. When a eompanv has such a citv contract it is enabled to 
handle the dead animals at the stockvards on better terms ami to 

4 

h(‘tt(‘r ailvantage for the jirodueers than otherwise could he done. 

From the stand])oint of health and sanitation these dead animals 
must he hamlled very expeditiously and on that account some one 
must h(‘ ehai-ged with the responsibility of their very promjit collec¬ 
tion and disposition. 

Thes(‘ defendants denv that there is anv monopolv at anv of the 
])ui)lie stockyards of this country for the handling of dead animals 
at .Slid yards, hut state the fact to be that said animals are handled 
to the best ]K)ssible advantage and in the interest of the owners of 
such animals. 

Morris A (’om]>any has no stock or other interest in any rendering 
e(»mpany. 

(;l (’ommission Men's Otlice Space. 

It is advisable for the commission men and traders at the stock- 
yards to have otlices in or near the yards, as alleged in the hill of 
complaint, otherwi-'^e they could not exfieditiously transaid the busi¬ 
ness at the yards for the ])roduc(*rs of this country. In the orderly 
and etlieicait handling of live stock at the yards it is necessary to 
allot cc itain ]>ens to the commi.<sion men in order to avoid confusion 
and d(*lay. The renting of otlices and the allotting of ])ens to com¬ 
mission men at the various stockyards have been done to the interest 
of the ]»roducers and of all concerned, and nothing is averred in 
th(‘ hill of c()m|>laint to the contrary, (lenerally the commission men 
and traders at the vards have a committee of their own to make these 
allotments of jiens, as the interests of the yards and the commi.ssion 
men are absolutely mutual in this regard. 

d'erminal Railwavs. 


These defendants state that it is in the interest of the live-stock 
]>roducers that these terminal railways should be owned ami operated 
independent of any one railroad system, because otherwise the rail¬ 
road company controlling such terminals would use same to its own 
ailvantage and in the interest of its shippers and against the interest 
of shijipers on other railroads. These stockyard terminals were 
originally brought into exi.stence so that all shipfiers would he 
treated alike and .«o that there would be no discrimination in the 
handling of live stock into and at such yards. It is of the gri'atest 
importance that all live stock should reach the unloading chutes 
and he uidoaded as soon as possible, so as to be rested, ferl, watered, 
and i»iepared for the early market. 


SWIFT & COMPANY ET AL. VS. U. S. OP A. ET AL. 


65 


While the hill of eoniplaint does not eharge the exercise of any 
diseriniination on the part of the terminal railways at the different 
stockyards, it claims they have such power. These defendants state 
most positively that these terminal companies have not discriminated 
in the matter of sidinj^s, sj)urs, or other accommodations which may 
he re(jiiired hy a ])aekinj>; house, and there has been no discrimina¬ 
tion along this line against any j)acker or buyer in any manner what¬ 
soever. 

Market Papers and Journals. 


As slated in the hill of complaint, the cattle raiser re([uircs “full, 
accurate, and unbiased re])orts of the demand for live stock, the 
prices ])revailing and the character and kind of stock re(iuired,” and 
such information is furnished by the market ])a})ers and journals 
specializing in intelligence of this kind. In years past the daily 
]>ress printed more extensive, but .still inadecpiate, reports than at 
the present time, the increased cost of print ])a])er and the reduc¬ 
tion in size forcing a curtailment of these reports. The burden of 
increased cost of production bears more heavily on the small puh- 
lisher than the large. This situation endangers the future of 
bo the.se puhlications, and care should be taken that these mar¬ 
ket i)apers and journals are not required to -handon the field 
altogether. 

Whatever financial aid or a.ssistance which the ])ackers have given 
the.se ])ublications in the ])ast has been done in the interest of the 
market, and the [)roducers got the benefits thereof. Xo market ])aper 
or journal could successfully falsify either ])rices or conditions. To 
do .so would be to commit financial suicide, as its integrity and 
accuracy are the sole measures of its value to its siiUscribers. 

These defendants have no advantage of any kind either over the 
produeer of live stock or the purchaser of their finished products 
hy or through the publication of market ])a])ers or journals. The 
faet is that both the peojJe from whom the paekers buy their raw 
material and the people to whom they sell their ])roduct are fully 
and accurately advised concerning market eonditions. 

These defendants deny that they, or any of them, own any inter¬ 
est whatever in any of the market pa]>ers or journals at any of the 
stf)ckvards in this countrv. 


Alleged Results from Control of Stockyards 


These defendants denv that the control of the stockvards and of 
the other facilities at the yards would cau.^e the results claimed in 
the bill oT com])laint, and with reference thereto would .<tate: 

(a) If the ])rofits made by the stockyard company are reasonable 
(and there is no charge in tlie bill of conqdaint that they are unrea- 
.^onable), then it is wholly an- ab.^Jolutely immaterial, both to the 
producer of live .^^tock and the consumer of meat, who owns the eajfital 
stock in the stockyards so far as ])rofits are coneerned. Packer in¬ 
terest in .‘Stockyards does not add 1 cent- to the cost of the meat to the 

5—4395a 
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coipsuiiiinj^ jnil)li(‘. On tlio (ontnirv. if packer cnnlrnl of the yards 
means jireator cfliciencv and savinu of cost, it is to that ext(‘nt a sav- 
in^»; to the consunKa'. In otlier woi’ds. the elimination of tin* paekei's 
from intei*est in the yards would eliminate m'ither the yards nor the 
reasonable eharui'S which the yards company is justilied in makin.i^ 
for its services. 

(/>) There is no power in a stoekyar<l company to |Li;rant a monop¬ 
oly either to hanks, cattle loan institutions, rendering plants, or eon- 
eerns sn]>j)lyin^ food for live slock and ollu'is, and iio such monopoly 
lias been mrantc'd or atlenipt(*d in the past. 

(r) The stoekyai'd eompani(‘s have no powei' to j)i‘(‘vent lh(‘ (‘stah- 
lisliment of new )>aekini; plants at lh(‘ respectiv(' yards or to hamper 
the growth of those in existence: hnt, on the contrary, it is to the 
direct and best interi'st (»f tlu* stoekyai'd company to indnei* llu* loca¬ 
tion of additional |>aeking plants and to give such service' as would 
encourage the' gi'owth of those in existence, ddie fact is that tlie 
building of additional ])acking ]►hints has lieen (*nconraged by all of 
the yards. 

(cl) Idle ])resent stockyard com])ani('s cannot ju'cvent the devclo])- 
ment and limit the nnmlier of new markets or c('nlralize and rc'strict 
business to the ])res('nt stockyards. The Morris interests have in 
the past estalilished now maike'ts in direct ceniipe'tition with 
t)t) the other large ]>ackers. In lh’21. Mori'is hnilt a packing 
]»lant and stockyards at Oklahoma City, in direct competition 
with Swift and Armour at Fort Worth and with ('ndahv and Dold 
at Wichita, being less than 2h0 miles from each ]»oint. and (‘vc'ii to 
the present time Morris must buy live m(*at animals in the leading 
markets of this country to sustain and kec'p its Okhdioma City pack¬ 
ing })lant in oi»eratifin. d'o illustrate: .Morris A’ Company has |»ur- 
chasi'd as high as 4t).tK)h hea<l of cattle in one >'ear at the stock 

< t 

vards in Forth Worth, controlled hv Armour and Swift. These 

t t 

cattle were j>urchased for slaughter at its ])acking ))lant in Okla¬ 
homa City, operated in active competition with the Swift and 
Armour plants at Fort AVorth. 

The South needs packer develojinient and diver.sified industry, and 
esj)ecially in those .sections where cotton can no longer he rai.scd on 
account of the boll weevil, d'he (‘liniate and the soil both favor the 
raising of meat animals, and the larger ])a(‘kers have hec'n developing 
this section both with )»acking plants and stockyards. If the packer 
should he denied the privilege of Ix'ing interested in stockyards, 
then this development, so much needed and desirerl, may he arrested 
and defeated. 

(f) ddiere has never been any exclusive ac'cess to infoi'ination con¬ 
cerning recei|)ts and sales of live stock and its disposition, either 
to the ])roducer, the ]»acker, oi' anyone else. This information has 
always been and is [)uhlic and accessible to everybody alike. 

The Ihireau f)f Markets, under the I)(‘))artm('nt of .\giicnlture, is 
maintained for the jiurpose of obtaining and «lissemiuating this 
species of information to all concerned. 
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Branch Houses 


A hrancli liouse is primarily a market, or sales |)lace, for the dis¬ 
position of packinj^-house ])rodiicts at a distance from the packing 
])lant. Branch houses are also frequently used for manufacturing 
])urposes, such as the smoking of hams and bacon, and the making 
of sausage and other similar products; the consuming public thus 
gets the most wholesome ])roduct. 

The branch house must have refrigeration, for meat is a very 
IiIkIiIv I )erishahle product. l>efore we had refrigeration, beef was 
shipped to the ea.stern markets in box cars, when the weather was 
cold eiifiugh, and sold at auction on arrival. This costly, insanitary, 
wasteful, and extravjigant method was soon discarded when the big 
])ackers invented and brought into use the refrigerator cars and the 
branch house. 

The branch house is ordinarily located on a switch track near the 
business center of the city, and is managed by experienced men 
who know the wants of their particular community. At first the 
hraTich house was a (*rude affair, but the modern branch house costs 
from $ 70,(100 to $:’>00,000. 

The branch house is in the interest of both the producer and con- 
sum(*r, he(*ause, without the distributing facilities of the big packers, 
of which the branch house is a i)art, congestion would take place at 
the ])acking plant and the ])acker could not buy the live meat 
()7 animals shi])])e(l to the yards. Consequently, it is in the in¬ 
terest of the producei* that the packers have the ])ro])er market¬ 
ing facilities, so that the packing plant will not be conge.^ted with the 
linished produ(*t, and so that the |)acker, by not being a spasmodic 
buyer, can at all seasons of the year pay a fair price for the live meat 
animals offered for sale on the market. The branch house not only 
serves this puipose for the producer, hut is also the source through 
which the butcher at all seasons of the year gets his meat and in 
turn is able to continually supply the consuming public. 

With the large packing plants located near the source of produc¬ 
tion. as they should be (thus saving the producer shrink and freight), 
tlu‘ branch house is au absolute essential part of the distributing sy.^?- 
t('m of the packer. Meat is a highly ])erishable product and can 
onlv be kept in good condition for a limited number of days, even 
with refrigeration. Not only is the refrigerator car and the branch 
house an es.^^ential in the distributing system of the packers, but these 
facilities kee]i down the waste of meat to a minimum, and prevent 
the increase in price which waste would necessarily entail. 

These defendants are not advised as to the number of branch 


houses maintained by the defendant parent comj)anies, as alleged 
in the bill of complaint, but these defendants state the fact to be that 


Morris establi.^^hed its first branch houses in the east in the year 1885, 
and it now has 186 branch houses, with 2,850 employees. 

These defendants further state that the distributing system of the 
larger packers, including refrigerator cars and branch houses, does 


not give to them any monopoly in the sale of meats in the great 
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(‘onsuininef centers, or anvwliore else. To illustrate the situation in 
that rej»ar(l it may he stated that in New York City, in addition to 
the defendants, there are more than To wholesale dealers and 
slauglitercrs, and in Boston, besides the defendants, there are 13 
large wholesale dealers and h") houses that huy from local slaughter¬ 
ers. This is characteristic of all the large cities in the great con¬ 
suming .section along the Atlantic seaboard. 

The meat sold through the hraiK'h houses must hear the e.xpenso 
of shipment from the ])acking ]>lant to the branch house, in many 
instances being a great distance and a large e.\]>ense. This moat 
comes in coni])etition with the meat of numberless local slaughterers 
in all of the cities of this country, which later meat has no expense 
whatever for transportation and is also fi'oe of the ex])euse incident 
to Federal inspection. Conseijuently, in the matlei- of competition 
the meat of the big ])ackers sold through branch houses Is at a de¬ 
cided disadvantage. The branch houses are maintained simply as a 
matter of necessitv and because no better distributing svstem has 
ever been suggested or adopted for the trans])ortation of meat from 
the large j)acking-house centers, which should be near the source of 
j)roduction. to the great consuming centers, which are largely along 
the Atlantic seaboard. 

These defendants further state that a ])erishahle ])roduct like nieat 
can not be handled through some (*ommon frc'ight house, like farm¬ 
ing im])lements, clothing. l;oots. and shoes, or other sta])lc ai’ticles, 
which do not have to be sold quickly in ordi‘r to prevent detei’ioration 
or complete loss. 
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Boute (’ars. 


As stated in the bill of complaint, route cars supplement the 
branch houses and serve the ]»urpose of reaching the small (*om- 
munities where the trade is not sutlicicntly large to justify an in¬ 
vestment in a brancli house. 

The route car does moi'e than this, it bi'ings to these smaller com¬ 
munities the Federal inspected, sanitary, and linely ])re])ared prod¬ 
ucts of the modern j)acking house. Through the elliciencv of the 
large packers and the utilization by them of all by-products, these 
meats and rneat food j)roducts can be supplied to these small distant 
communities at less cc)st than tlu'v are supplied thi'ough the local 
biitclier. At the same time the Dcjjartment of Agriculture has de¬ 
termined and reported ‘hhat tai'iuers r(*cei\’e smaller i*e)ati\’e returns 
from cattle marketed locally than from those that ai’e shipped to 
ce n t ra 1 i zed m a rk et s. ’ ^ 

These defendants are not advised as to the number of route cars 
operated by the parent com])anies or tlie pei‘C(‘ntagc which that num¬ 
ber bears to the tcdal numb(*r operated in the pa(‘kiug industry, 
'j hese defendants state that Morris ^ (‘ompany operates 26.1 ear 
routes in this country, reaching .1.674 towns, and the business done 
from these route cars comes in direct an<l active competition m)t oidv 
with the products of the large ])ackers, but also with the local hutcli- 
ers and slaughterers, many of whom are not Federal inspected and 
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have no ex]>ense of slh])nK‘n! wliatever. Tlie percentacje of route 
cars operated by tlie five lar^^e j)aekers as coiripared with the number 
of roiife cars operated by tlie packing industry as a whole, does not 
begin to describe the amount of competition wliich the business done 
from these route cars conies in contact with. If these route cars were 
not in e.xistence the strong probability is that the local butchers and 
slaughterers would increase the jirice of meat to the consuming pub¬ 
lic. These defendants maintain that these route cars are now op¬ 
erated, not only within the law and without any undue or improper 
advantage to the packers, but they are in fact operated to the great 
benetit and advantage of the consuming ])ublic in the towns and com¬ 
munities reached by them. 


Auto Trucks. 

These defendants do not maintain anv auto trucks that serve as 
route cars, but insist that the consuming public is entitled to the 
most efficient and be.-^t means of distribution of meats and meat-food 
jiroduets that can he devised. 


(V)ld-storage A\birehou.^es. 


The bill of complaint alleges that the cohl-storage warehouse en¬ 
ables the packer to extend the volume of his bu.siness. Anything 
that extends volume in the meat-]lacking businc.ss is in the interest 
of the public generally, both jiroducer and consumer, because a big 
volume enables the jiackcr to utilize the hy-jiroducts to the 
(iff fullest possible extent. That is why the big packer has so 
many de]iartments. That is why the big jiacker has a large 
force of chemi.'its and highly trained .«iiecialists who are constantly 
endeavoring to produce more and more by-products from the offal, 
the effect of which is to bring down the [irice of meats for human 
consumjition. That is one imjiortant reason why this country must 
continue to have big units in the packing industry. 

(Jcnerally speaking, the cold-storage warehouse enables full jiro- 
duction in seasons of [ilenty to be carried over to seasons of scarcity; 
thus stabilizing the |irices for the jiroducer in seasons of jilenty and 
at the .‘^ame time making the jirices lower to the consumer in seasons 
of scarcity. 

The chief function of the cold-storage warehouse in the meat¬ 
packing liusiness is to preserve the surjilus meats until they can he 
{idvantageously marketed, which is in the interest of both the pro¬ 
ducer and the consumer. At all times there are extraordinary runs 
of cattle, hogs or sheep at the various yards. Sometimes this is due 
to usual and normal causes, such as the end of the grass season for 
cattle, or in the fall for hogs; and at other times it is due to some¬ 
thing unusual and out of the ordinary, as a drought in the South- 
we.'^t or a cholera scare among the hog feeders. Under such cir(*um- 
stances if there were no cold storage warehouses to take care of this 
tenifiorarv oversupjily this live stock could not be marketed and 
would represent a clean waste in the food supply of the Nation, 
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which in turn would enhance the price of meats to the consumer, not 
to mention tlie loss to the producer. 

If it had not heen f(*r the cold-stora.ue warehouses alone: the At¬ 
lantic seal)oai*d our armies and the armies ot our associates c()uld not 
have been fed with American meat durinu: the war, as these ware¬ 
houses enabled us to i^tore the meats at ])laces reasonal)ly accessible 
to seaboard while waiting for the ships. 

Morris rom])any owns but one cold-storage warehouse, which 
is located in (diicajlio. This warehouse has a capacity of al)out oO,- 
000.(K)() pounds, a larae ])art of which is used for meats in jn'ocess of 
curing. It is necessary for the com])any to store almost that jimouiit 
in outside public warehouses, for which Morris & Company ])ays 
the regular ])uhlished rates regulated by the various State utility 
commissions where the different warehouses mav be located. Morris 

t 

(fc Company has never had, or exercised, any control over public ware¬ 
houses. 

These defendants deny that they have any possible advantage over 
their com])etitors through the cold-storage warehouse; also deny that 
the cold-storage warehouse has ever been used bv them, or anv of 
them, as a means to control the price of meats and so-called substitute 
foods. 


The I^naait Companies* .Vcquisition of Above-<lescribed f'acililics 

ami Their fhirpose in Doing So. 

These defendants deny that they, or any of them, jnirchasiMl or 
ac(juired any intere.st whatsoever in stockyards or the facilities 
7t) ])ertaining thereto, the stock yards terminal railways f)r mar¬ 
ket {)apers in order to repress and discourage the develo})ment 
of other })ackers and slaughterhouses or to control the shii)mcnts of 
meat to the various markets. 

These defendants state that there are more packei's in com];etitif)n 
with them than ever before in the historv of the industrv; that there 
are more than oOh meat packers doing an interstate business under 
federal insyiection, and there are more than 1,000 local slaughtereis 
doing an intrastate busine.ss, all in keen and active competition with 
these (lefendants. 

Tlies(‘ defendants <leny that they, or any of them, ('ver purchase ! 
or acfjuirefl any intei’est whatever in stockyards, terminal fa(*iliti(‘S, 
or market paia*!^ by conceil of action and pursuant to a common 
understanding with the other defendants in this case, or with anv 
<ith(*r person oi* persons: and these defendants have nev(*r ac(|uiesced 
in the acquisition of inlciest in oi’ control over stoekyaids by any (»f 
the other defendants. 

Thc.se defendants rleriy that, in fjursuance of a common |Mirpos(‘. 
plan, and d«‘sire. outside investors and packers have giaduallv Iuhmi 
forced out as dominating faetms, both in the owm*rshij) and manage¬ 
ment of th(* most of the important stoekyar<ls, and have been ic- 
])laced by the parent companies or their representatives. The faei 
is that none of the Moiris cor])orations have any capital stock or 
other interest whatsoever in any stockyard in this country. The 
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lar^ic.^l .stockyard in llic countrv—C'liicngo—is not controlled by the 
packers, but, on the contrary, only one individual ]>acker has any 
inlensl llierein, and that but 19 ])er cent. More than two-thirds of 
the ca|)ital stock of the second largest stockyard in the country— 
Kansas (uty—is owned by people wliolly unconnected with the pack¬ 
ing industry, and the capital stock of this company is dealt in very 
(‘xten.-'ively on the stock exchange, and any person is privileged to 
buy a substantial interest therein. Large blocks of the capital stock 
of the Omaha yards, the third largest stockyard in this country, 
are ownerl by pc(»ple wholly unconnected with the packing in- 
du.stry. More* than one-third of the cai)ital stock of the East St. 
Louis yards, the fourth in size, is owned by people who are not coii- 
m'clcfl with the |)acking industry. Ihit the smaller yards, near the 
source df j)roduction, like the Denver, Fort Worth, Oklahoma City, 
and Wdchita yards, which can scarcely support two packers, and 
which render the great service to the producers, relieving them of 
both freight and shrink, are not so attra(*tive to the investing public, 
and these are the yards which have been built up and are controlled 
by the packers. 

"Pluse defendants further state that the interests accpiired by the 
packers in the various stockyards of this country were generally 
accpiired throjigh necessity and in order that such yards might be 
built uj) and maintained ctlicicntly. and this ])acker interest in these 
yards has rcsultcMl gcnci’ally in the extension and building up of the 
marki't. 

These' defendauts deny that they, or any of them, ever acejuired 
any interest in any stockyard, stockyard terminal, or stock- 
71 yard ])ai)er through any of the means or methods set out and 
described in the bill of complaint. 

d’hese defendants deny that the ^lorris parent company, charged 
in the hill of conif)laint, has granted any exclusive p*rivileges, such 
as the right to |iurchase dead animals, the right to furnish supplies 
and facilities, and the location of cattle hanks and cattle loan com- 
])anies, to concerns and corporations in which these defendants, or 
any of them, were interested: al.<o deny that they employed the 
pow('is and privileges more s|)ecilically .'«ct forth and discussed in 
the bill of (Mimplaint und.er the beading ‘‘Nature of the business and 
method by which it is conducted.” 

Th('se (b'fcndants ('X]>rcssly aud «listiuctly deny that they, or any 
of them, have done any of the things alleged in the bill of complaint 
for the purpose, or witn tlie (*tlect, ot discouraging and suppressing 
the establishment of ])acking establishments or dwarting the growth 
of any ])acking (*omt>any whatsoever. 

These defendants further deny that they, or any of them, have 
attempted to monopoli/.(‘ the meat industry of the country or to arti- 
licially control tlu' ultimate price which the consuneu- i)ays for meat 
or meat products. 


Contracts in Restraint of Trade. 

Defendants expressly and distinctly deny each and every allega¬ 
tion and averment in the bill of complaint under this heading. 
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I'liiilior answering tliis cliargo of an agreement as to pereentage of 
purehase, the.<e defendant.s deny tliat they, or any of tliein, liave any 
agreement or understanding wliatsoever witli any person, firm, or 
eorporalion eoneeining or affecting its pnreliases of live stock, and, 
in that connection, state most positively that the hiisiness of Morris 
(k Company is regulated and controlh'd entirely and ahsolutely hy 
the law of suj)])ly and demand, and that its purchases of live stock 
are not regnlateil or conliolled, to any extent whatevd*, hy the ])ur- 
chases of Swift Comiiany, Armour ik (’ompany, Wilson ck Com¬ 
pany, the Ciidaliy Packing Company, or any or either of them, or 
of any other ])erson, firm, or corporation. 

These defendants state that there is not the uniformity of pur¬ 
chase hetween the ]>arent com])anies that is intimated in the hill of 
complaint, hut an ajtproximate uniformity of purchase hetween these 
companies is of no ])articular significance, as these businesses have 
been many yeais in develojdng, and each company now has its regu¬ 
lar organization, its ordinary and usual trade, its plant capacity, and 
distributing svsteni. Moreover, there has been a verv detei’inined 
fight for several yeai’s from certain fjuarters to hold these companies 
to their present volume and not to permit them to grow or (‘xt(‘nd, 
if not to disintegrate them altogether. All of this would tend to 
bring about even a givater uniformity of jmrehase than the law of 
g(‘neral av(‘rag(‘. 

The uniformity appears cl(>ser than it actually is h(*cause of tin* 
tremendous volume incident to the packing business. In the figures 
of percentage the difference of J ])er cent to the average mind 
72 would not ap])ear great, and yet that 1 ])er cent mav repie- 
sent several hundred thousand head of cattle. The difl'erence 
of 1 ])er cent in the Morris buy between the years Ihlo and 11)17, 
which is conceded hy the Government, re])resents 7(),()00 cattle, 
which is aptu'oximately 10 weeks’ kill in Chicago or 2 weeks’ kill at 
all of the Morris ])lants. 

Further answering, these defendants state that there is much more 
uniformity of ])urchase by the leading interests in any stabilized 
basic industry in this country having competition than there is in 
the ]>acking industry, and that this alleged uniformity of j)urchase 
in the packing indu.stry, whatever uniformity there may be, is due 
to healthy conditions and sound economic laws, except tliat brought 
about by forces an<] influences outside of the packing industry itself, 

This identical charge of unifoiinity of purcha.^e was made by the 
Government in a criminal case instituted bv tbe Government in 
(’hicago ag;ainst certain of the officers of three of the defcMidant parent 
companies, and after hearing the testimony for several months, this 
prcci-^e (|U(‘stion being gone into vei'v fullv, the jui'v, in March. 11)12. 
leturned a verdict in favor f»f the defendants, upon the t(*stimony of 
the Goverinnent alone. The judgment based upon that v(*rdict 
necessarily mean'; that thc're was no undue uniformity of ])urchase by 
the packers !uid is, in fact, an adjudication on that |)oint. 

This GovernuKUit suit of 1912 was on the theory that three of the 
parent companies in this case maintained a certain percentage as to 
buy of live stock, while this present suit is against five parent com- 
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panics and tlicir officers, and yet there is no allegation in the hill of 
complaint as to how, when, or why the (fovernment changed its 
jajsition from three to five or when th.e two additional jiarent eom- 
]>anics hccame parties tf> the present alleged agreement, or how, or to 
what extent, the two additional companies have affected the alleged 
percentage. 

These defendants further state that, during the war, the Govern¬ 
ment ordered and directed the jiackers of the country generally, 
including the defendants, to maintain their re.speetive volumes of 
husiness. The Government can not consistently order a certain thing 
done and then afterwards comi)lain of its being done. Consecjuently, 
the allegations in the hill of complaint, do not set up any facts con¬ 
stituting a violation of any law on this point within three years next 
preceding the filing of the hill of complaint. 

Control of'Substitute Foods. 


The statement in the hill of conijilaint that defendants had elimi¬ 
nated comiietition in meat jiroducts is wholly without foundation in 
fact, as is also the statement that the packers cfimmem-ed the han- 
illing of foods and juoducts or<linarily handled by wholesale grocers 
and produce dealers in order to keep the price of meats from advanc¬ 
ing out of projiortion to th(*se other foods. 

"fhe fact is. that Morris <S: Conu>anv lai’gely conliued its activities 
to the jiroductiou and handling of meat food jiroducts until the latter 
])ait of 1017. At that time the cost of live meat animals, 
7‘> labor, taxes, supjilies and everything entering into meat had 
a<lvanced tremendously. The irregular recei]»ts of cattle, 
sheep, and hogs due to shortage of live stock caused irregular markets. 
There are always slack .reasons in the sale of the meats. ^lorris & 
Company had fixial an overhead for the maintenance of its branch 
houses and the distributing system. During the war the meat that 

t 

was furnished to our Government and the Governments of our as- 
so(*iates did not pa<s through the branch houses, and as the Govern¬ 
ment discouraged the eating of meat bv the civilian population in 
order that the armies and navies might be properly f(''l. the em- 
]>loyees in the branch houses w(‘re not fully ('UgagcMl and had yilentv 
of time to handle a<lditional lines. Tn oi'cha* to nu'ct these condi¬ 
tions and to keel) down the (‘vnen.^e of this disli ihiiting .<vst(Mn. Moi*i'is 
A' Companv Ix'gan tin* handling of canned fiuits and vi'getahh's. 
n’lic* company hail tho hrancli houses. th(' sales oi’ganization. and de¬ 
livery ecjuipnK'nt, ami exi'cnse^ wimp goimr on whether the meat 
busine*.:s was active or ouiet. Tt was. tlierefore. decidiMl that it was 
good husiness to keen all of thc'^e m<^n and the epuinment laisv the 
year around, and in order to do so canned fruits and vegetables were 
addl'd to the ]\lorri< lines. 

In ad(titi*'n to th<' utilization of the entire organization to its 
full eanacitv. tb.ese addl'd lini's enabled Morris A' Companv to make 
more freipii'iit turnovi'rs. •^mailer sales to the retailer, who ordered 
more fi’eouently. ]*edu(*ed his investment in stock and gave the con¬ 
sumer a better ])roduct. Moi'ris A’ Company was often encouraged 
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Iw retailers to add to its line as they appreciated the service and 
could save time in hotli ])urchasinfi and delivery. 

In tlie handlijiii, of groceries M<u*ris t'c (V)?npany liad nr> advantaj!,c 
uhat(*\cr in freiiilit rates ov(*i‘ its competitors and tlie only a<lvan- 
taL»;(“ which th(‘ paek(*r ha<l in handlim?; groceries and so-called nn- 
r(*late<l lines was th(* advanta.L'.c <lne to his etliciency, and it is ])er- 
fectlv leuitimate and |»ro)K r that the consnmin.t»; public should receive 
the h(*n(*lit of sn<‘h legitimate* advantage. 

The ‘se defendjints d(*ny that Mori’is Company li.xe'd ]>rices so 
low as to lir.'idnallv (*liminat(* competition and to (‘xterminate the 
]>!odne(* dealer Jind wholesale* m‘oe‘(*r. It is an aelmitt(*el fae*t that 
the* nnmhe*!' e>f wholesale ureK-ers ami the veelnmc e)f hnsincss eleene hy 
thean sim-e Moiais iV: Ceempany entere*d this lie*lel in tlie latter jiart 
of lit] 7 has ine i'e-a^eel imne than 10 ])er e*ent. This e*one*lnsivcly 
elemonsti*ales that, instead e>r eliminating, e*ennpetitie)n, eer even in- 
jniinii- the* hnsincss. the e-emipetition of the ])ackers has stimnlatcel 
and hee'U he'uefie'ial to the hnsincss. 

The- e-ntiiH* hnsine*-s deme hy Meiri'is iV: Cemijiany in the se)-e*alle*d 
nnie-lale-d lim-s. whie-h er)n<iste*el alnmst entirely ed* e-anne*el fruits anel 
ve'Lie'lahle s. amonnte*d to le*ss than 'J per e-ent eif the* total annual sales 
of the- e-nmpany. The* teetal hnsincss elone hy all e)f the ])ae*kcrs in 
line-< nnre-laled to me-ats ameamls to le*ss than .*’> p(*r e-ent e>f the* e-nlii'e 
\"hmn- Iran-acted hv the wholesale ei'oe-ers and ]tae-ke*rs. 

In \ i(-w of lh<‘ -nhstantiai eiowlh of the* hnsine*ss of the* wholesale* 
L'rrc(-r- <lnrimj the l.-ist fe-w ye-ars. the- state*menl in the hill (»f e-eem- 
plaint to the* e-llee-t that. nnle*ss prevente*el hy a el(*cre*e e»f this 
71 court the* defe-mlants will, within the cennpass eif a few years, 
e-e)nti-ol the* ejuality ami price of eae-h article of fooel fonnel on 
the* .\nK*iie-ap table*, is nothing; short e>f the ridicnleins. On the cein- 
traiv. th(*-e* el(*femlants insist that it is in the best interest e)f the? 
e*<Mi<nniinii pnhlie* that it shonlel ee-t the* he*nelit e>f the elistrilmtin^ 
syste-m and aelde-d eennpe-titieni e)f the pae-kers in these .so-e*alleel nn- 
r«*late-d lim‘<. To e-liminate the* nae-kers fi'eirn this ficlel wonhl mei’cly 
me*an tej e-nt elown e-onipotitieen to that e*.\tent, te) whie-h the e-e)nsnminii; 
IMihlie- is e*nt'tle*d. The handliuL'^ e>f LU-eie-e-rie'S ami foeeels edher than 
nie*ats hv the- pae-ker- has re-snlteel in a he*tte‘r prealnct anel a savintj; 
of food- thi’oneh wastaiie* ami de-strne-tion. Wdiile the* whe»lesale* 
L'loe-er has his place* in the- e-e-e)mnMic se-he-me* ejf this e-onntiv, still it 
woiiM he* to the- inte-re-sl of the* pe*e)ple‘ U!;e*ne*rally if the* e*flie-ie*nt e-om- 
ne*titif»n e»f the* i»ae-ke*rs wejiild fore-e* the* whe»le*sale* ^l•e)e‘e*r to re-vi.^e? 
his hnsim-ss me-thods ami e-nt elown his e-e»sts. 

All e>f the* pre)lils maele* hv Men'ris Cennpany in the hamllime 
of Ihe-se- e*e»-e-alle*d niir-Iate-d line-s linally went iiitf) the* pae-kine; house* 
piofils ami. t(» that e-xte-nt. enahh-d the* pae*ke*i- te) h‘II me*at at a hAve-r 
prie-e*. Coii'^e-epie-nlly. the* e-liniination e)f the pae-ke-rs fi-e)m lhe*se* see- 
e*alle*el nnrelate-d line-s wonlel naturally re*snlt either in le)we*r prie-es 
feer the* live ste)e-k eer higher j)rie-(*s for meats. 
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Financial Growth, Present Net Worth, and Volume of .Business. 


Thc.se (Ichmlants are not a(lvi.se(l coneernin;^; the alleged growth, 
profits, sales, or net worth of Swift, Armour, Wilson, and Cudahy 
between tlie years lh04 and IhP), hut these defendants do state 
that the total annual profits of Morris A Company, from every 
.source whatsoever, for tliis pei’iod of Ih years was hut 8.41 per cent 
on the capital and surplus invested. Out of these profits dividends 
have been paid to the stockholdei's representing hut 1.71 per cent 
on the capital invested. The balance of profits, to wit, 0.70 per cent 
on the capit^d invested, has been added to surjdus. 

A table showing the ca[)ital stock, the surplus, and the profits 
of, and the dividends paid by, Morris A Comi)any for (“ach of the 
years 1004 to 1010, both inclusive, is as follows: 


1JK)4.. 

Year. Cai/ital. 

. .$:}.ooo.ooo.(>o 

Surplus. 

$12.(K>:C08;i.l7 

I’rolits. 

$1,050,500.50 

Dividend paid. 
.$240,0(M).()() 

IJM)."). . 

. ;t.(;oo.o(K).o<i 

14,0.S0,.jS1>..">0 

2.025.04.5..SO 

24(MMM>.00 

IIMK). . 

. :i.c<K),(;oo.(:<) 

15.S04.220.20 

1.700.01-S. 05 

240,000. (K) 

1007. . 

. a.()(Ki.(i<K).(H» 

17,420.S44.01 

2,251,075.50 

l..S(iO.(MlO.(M> 

1JM)S. . 

. MM >.<!() 

17.S72.5lS.:iO 

2,050,:^0.55 

.515.(MI0.(MI 

P.MtO. . 

. .*1,(MMM)C0.(M> 

20.207,IM17.05 

2.< m;0,57S..50 

4.5o,0(HmMl 

lOlO.. 

. :;.o(Mi,(Mi(>.co 

21.S27.4.S4;.01 

740.104.00 

4:*.5.(;o:i.oo 

1011. . 

. ;;.(mmmmmk(m> 

22.i:;s.oso.o7 

1.054..s.-,l .01 

1 .S( !( M 1. (10 

10 rj.. 

. :;,(MM»,ue().(!o 

22.00:{..5:{2.01 

1,.''12.(m.5.40 

l.se.ooo.oo 

loi:;.. 

. :;.fMMMMM>.(!0 

2 1.020.1S0. lo 

l.oio.ir.io.oi 

:;oi M uMi.iip 

1011. . 

. :;.<m:o.(mm».(m» 

20.in:{.i.s:j.o4 

2.205,072.00 

4.5< MM 10.00 

lOl.V. . 

. :{.(MMMMio.(:o 

27,s:5s,S55.7.‘> 

2,521.414.7S 

7.50.1 m;0.<!0 

1010.. 

. :j,o<mmm.o.(m» 

20.510,270.51 

.5,0:12.212.IM) 

1.0<MMMI0.(M) 

1017. . 

. :].(MMMi(M).c() 

M2.142.4sa.41 

5,.501.071.47 

1.5O,(MMI.0O 

lois.. 

. ;{.(MM).0C().»M) 

:i7.20:5.554.SS 

4.217,.S5.S..S4 

.50(M>00.00 

1010. . 

. ;i.ctMMt(Mj.()() 

41,211,41 ;i. 72 

705.(*»41.00 

.5(M),C()0.(M> 

To 

The jirofit on each dollar of sales hv Morris 

A Comjiany 

Yea r. 

for the years 1010 to 

1010, both inclusive, is as follows: 

I'rolit oil each 
dollar of sales, 

. ifO.OOOl 

1011 . 




.()U8() 

1012. 









.0117 





.01:10 

ml.'). 




.0120 





.(1170 

I'.tlT. 




.0181 

1048. 




.0108 

1010. 


. 


.0010 

These defendants are in n(> wav connec 

ted with Swift. Armour, 


«. ' 

Wil.son. or ('udahy and are n(‘t in a position to state as to their profits, 

hut these defendants are advised and verily believe that the profits 
made by the five big packers have been substantially less than the 
profits made by any other large basic industry in this country. 
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rr. 

TIm m* <1(11 y lluil llu* (Jo\('rnincnt hns not asciMtainod all 

n|‘ the |)rojils made hy llic defendants and state the fact to he that <le- 
])artments and n'jacsentatives of the (lovernnient have been thronjih 
their hooks end records very thoron^ldy and for many yeai's, and 
ar(‘ familial- thca-iAvith, and. uikUm* these eiremnstanees, these de¬ 
fendants state that the jK-titioner is not justified in alle.ning that 
thcri' are ]»ro!its which have not been ascertained. 

Xumher of Controlled Coni])anies. 

Cnfortmiately, lh(‘ allegations in the bill of complaint under this 
hea<ling are vague. ind(‘linite and nneertain. "Phese defendants aie 
not advis<*d as to the nmnher of eorjjorations in which the Swift, 
Ai-niour. Wilson, and Cudahy companies are interested; noi* are 
these d(*f(-n<Iants advist'd as to what is inehnh'd in the word “families” 
mnh'i- the avtanient in this r(*gard. These defendants do say that the 
Mori is oiganization is int('rest(“(l. e<Mn)>aratively, in very few eorp^ira- 
ti<»ns and if the ]>elition(‘r woiiM specifically alh'ge or s(‘t out the 
names (»f tin* eor|»o]-ations in which it is elainK'd that any of the 
.Moi-ri> defendants ar»' intensted. then these <lefen<lants would answer 
.^neh an allegation with (-(‘rtainty and precision. 

'Phc'e <lefendants ai’c absolutely eeitain, however, that the Moiris 
<*rganization has no greater nmnher of eorjiorations than is ordi¬ 
narily idenlili(‘<l with a business having tin* vohmie and magnitiale 
of Mollis iV (oiopaiiy. Tin* corporations which Morris tS: Com))anv 
do own or control were acipiiriMl, and are helihand controlled, legally 
and not in violaticai of any law. 

7<) I’ixtent of Industrial Conti-ol in the Substitute P'oods aud 

Curelated Conmioditics. 


It would not be an enormous undeitaking to <leterniine the de- 
gr<M* of control exercised by the defendants in all of the various ac¬ 
tivities iiKMilioiuMl in the hill of coni|»laint, aud there is ])ositively 
no truth in lh(* statcaiM-nt that, if the gr(»wth is permitted to eon- 
tiiiue uncheeked, it will h(‘ complete within a few years. The fact 
is. that it is now witiiin the complete power of tlie petitioner to as- 
(•(‘itain ami delcuinine. if that has not alrea<ly been doin', just to 
what extent Morris Company is engaged in any of th(‘<e unrelate<l 
lines. 

()f course, these di'feiidants are not familiar with tin' alleged 
growth of tin* business of Armour A Conijamy in these unrelated 
lines, as alleged in the hill of ennijilaiut. 

Morris A’ Coni]>any disclaims any pur)»ose whatever on its part to 
secure' control of the market for so-calle<l iin-at .substitute fooels, or 
any portion thereof. 

ddi(‘ |>arent cr)iupanies <lo not eeaitrol (‘ither the output or the 
mice of pi-oehiets maiketed thnnigh their distributing facilities, 
because' tlie'V iiiust pay exactly the same freight rate eiu geiods 
shipi-'cel through these facilities as if they were shipped edherwise. 
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Individual 1 )cfcndants. 


The individual defondanls are all lucunbors of the hoard of di- 
re(‘loi>' of Moiris iSi C\)nii)any, of Maine; Kdward ^[on■is is president, 
Nelson Morris is ehairnian of the hoard, L. II. Ileviuann is vice- 
]>resident, C. M. Macfarlane is vice-i)resident and treasurer, and II. 
A. Tinunins is secretaiv and assistant treasurer of Morris & Corn- 
pany, of Maine. 

d’he defendant, Nc'lson Mori’is. was not on the navroll of Mor- 
ris (S: (oni])any between March 1, lbl<S, and .lime II, lOlh, and 
took no |>art whatever in the affairs of the company during that 
time. 

There is no foundation in fact for the stateanents in the bill of 
c()mplaint that there is any effort or attempt on the ])art of these 
individual defendants, either for themselves, or for otheis, to con¬ 
trol the meat products or so-called sul.'stitute foods in the United 
States. 

Corporation Defendants. 

The history of the growth and development of the Morris or- 
ganir'ation is merelv the recital of thrift, economv, efliciencv, strict 
personal attention to business and the leaving of the earnings in 
the business to. accumulate; in another form, it is the talc of in¬ 
terest compound(‘d. This organization has been three generations 
in the making. Nelson Morris, gi'andfather -of the present heads of 
the business, was the original founder. More than bO years ago he 
started in business as a sheej) driver in the Chicago yards with a 
total capital of bO cents. He became the largest feeder of cattle in 
the world, feeding as high as bO.OOO head at one time, making hig 
money in selling his cattle to the packers, and the money so made 
went into the packing l)usiness. The capital stock (jf Morris 
77 c'c Comi)anv has always been closely lield, and its legitimate 
growth, with increasing values in this country, can thus be 

easilv understood. 

« 

The original corjjorate organizalion was tlie I'aiiTanks Canning 
Company, hut the business was in fact conducted as a partnershi[) 
by Nelson Morris and his sons under the firm name of Nelson Mor¬ 
ris c'c (Vmipany until the present parent company. Morris A: Com¬ 
pany, of Maine, was organized. 

It can be a.sserted with comj>lete confidence that even during the 
])eriod of business develojunent in this new country of unparallcd 
natural resources and advantages, that the packing industry was 
far above the average in husiness morals, and that the industrv con- 
tinues to he conducted with honesty of purpose and seru])ulous re¬ 
gard for the laws of the country and the e(puties of the jjrodncer 
and consumer. 

There is a sti'ong disposition in certain ((uarters of this coun¬ 
try to have the (iovi'rnment interfere with private business liy the 
creation of bureaus to control and run the business, which neces¬ 
sarily means inefliciency, politics, and added cost to the consuming 
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jMihlic. '^Phis policy in ils dcvolnpc^l <(;»((* wniiM lca<l In pattMinil- 
i<ni and linally (lovcMniiKMil n[>crati()n, which would ni(‘an the dc- 
slniclion of ))rival(‘ initiative and ]K*rsonal ainhition, which has 
h(‘(‘n th(* uenins of Am(*i‘ican hnsiiu'ss. 

In this country of shiftinii; (‘xtic'incs the prcs(*rvation of ccpitd 
oppoi'tnnity to all American youth, such as that p(»ssessed hy the 
foun(l(*r of the Morris organization, is of vastly more* importance 
than ev(*iythin .<4 else involved in this litigation. 

"rhes(‘ d(‘f(‘ndants state that Moriis iV: (’ompanv. oii»aniz(Ml under 
th(‘ laws of the State of Maine on October KJ, IDOd, with a capital 
stock of thr(‘(‘ million dollars ($.‘1,000,OOO), is the eoinjainy desio- 
natc<l in the l»ill of complaint as the |>arent e(nnpany in tlu* M<»rris 
^ronp. and said com])any has its principal ]>lac(* of hnsiiu'ss in the 
city of Ohicaiio. 111., and owns and operates ii. pa(*kini» house in 
sai<l city and also in the cities of Hast St. Louis, 111.; St. .Io.<ej)h, 
Mo.: Kansas (’ity, Kans.; Omaha, Nehr.; and Oklahoma City, Okla. 
Its prineij)al business is the purchase and slaughter of live meat 
animals and the sale of the finished products thereof; the .‘^aid com- 
]>anv. thi'ough its subsidiaries, maintaining selling branches in the 
principal citi(*s of the United States. 

"Pile .Moriis suhsidiarv delendants mentioned in said hill of com- 

t 

]>laint are as follows: 

d’li(* .Morris Lacking (’ompany was organized under the laws of 
the Stat(‘ of Maine on Septeml)er *2<Sj 11)1*2, with a cajiital stock of 
twenty-tive thousand dollars (.$25,000) and conducts branch houses 
at Little Lock ami Helena, in the State of .\rkansas, .‘celling Morris 
product', all of tin* capital stock of .slid company h(‘ing owihmI by 
.Morii' tk (’om|»any, of .\hiine. 

.Morris (’ompany. the New .hasi'y coipoiation, was organized 
und(‘r the laws of New Jersey on December 27, 1002, and has a 
(•{ipital stock of on(‘ hundred thousand dollars (.$100,000) ami 
operates the selling branches for the Maine corporation in the 
United States, with the exception of those branches in the States of 
Texas, Louisiana, Pennsylvania, Maine, and Arkansas, all 
7S of the cajiital stock of sai<l company being owned by ^lor- 
ris A C’ompany. of Maine. 

.Mollis A' Uonipany. the Louisiana corporation, was organized un¬ 
der the laws of the Slate of Louisiana on October 11, IDlt), with a 
capital stock of fifty thousand dollars ($50,t)!l()), and conducts the 
Morris selling branches in the States of Louisiana and Texas, all 
of the capital stock of said company being owned by .Morris A Uom- 
]>anv, of Maine. 

.\iorris A Oom)»any. the Pennsylvania corporation, was or- 
ganiz(*d umha* th(‘ laws of the State of Pennsylvania, on October (>, 
11)10, with a cajiital slock of fifty thousand dollars (.$5(),()()0) ami 
operates the Morris selling branches in the State of Pennsylvania, 
all of the stock of said com])any being owned by .Morris A Uom- 
panv. of Maine. 

.los(|)h Stein A Sons (Inc.) was incorporatiMl under tin* laws of 
the Stall* of New York in the spring of 11)10, and has a present caf)- 
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itjil stock of two million dolhu’s ($*2,000,0t)0) and now operates a 
meat packing plant in the city of X(‘w York, all of the caj>ital stock 
heinii, h(‘hl hy Moriis (’omj)any, of Maine. 

ddie Ih’ooklyn Ueef iV: Provision Coinjianv was incorporat(*d un- 
d(M* th(' laws of the Stat(‘ of New York on Sc'ptemher d(l, 11112, with 
a capital stock of live thousand dollars (.$ 0 , 0 ( 10 ) and merely op- 
(‘rates a branch house in the city of Brooklyn, X. Y., sellin<>: the 
Moi’i’is products, all of the capital stock of said company being 
owned by Morris cV: Com})anv, of Maine. 

d'he ('ondit Beef & Provision ('ompany is a coiporation incorpo¬ 
rated under the laws of the State of X(‘w .lersev in .lulv, 1000, with 
a ca|)ital stock of live thousand dolhu'S (.$o,000) and merely op- 
erat(‘s a hi’jjuch hous(‘ in pjist Oraligc*, N. .1.. selling the Morris 
products, all of the capital stock l)(‘ing h(‘ld by Moi'ris tV: Company, 
of Maine. 

The Coi'wiii-Wilde ('ompany was incorporated under the laws of 
the State of Massachusetts on March 20. 180:>, with a cai)ital stock 
of fifty thousand dollai's (.^.lO.OOO) and merely operates a Vjranch 
house in the city of Boston, Mass., selling the Morris products, all 
of the stock being held by Morris Company, of Maine. 

Doniu'lly ('ompany (Inc.) was incorj>oiated under the laws of 
th(‘ State of Massachusetts in 1 )(*c(‘mh(M', 1012, with a capital stock 
of fifty thousand dollars (.$.’)(),()()()) and operates a branch h.ouse in 
the city of Boston, Mass., .celling the Morris ])roducts, all of the 
capital stock of said com))any being held by Morri< (fc (Aimpany, of 
Maine. 

The Xational lloti'l Supply Company was incor|K)ral(*d under 
th(‘ laws of the State of Illinois on March 10. 1001, with a capital 
stock of live thousand dollars (8."),l)().i) and operates ccitain branch 
laaises in the cities of New Yoik and Philadelphia. 'Celling the Mor- 
I'is products, all of the stock of said company being held by Mor¬ 
ris (S: Company, of Maine. 

Chamberlain c\: Company (Inc.) was incorporated under the 
laws of the State of Massachusetts on February 27, 1007, and has 
51 present capital stock of two hundred thousand dollars ($200,000) 
and operates certain manufacturing and selling hranclu's in the city 
of Boston. .Mass., one thousand three hundri‘<l and thii’ty- 
70 four (1,.*>.‘)-1) shaies of the capital stock of said company 
being owned by Morris Company, of Maine, the rest of 
said capital stock being owned by parties wholly unconnected with 
the Morris organization. 

•]. M. AVilson & Com))any was incorporated under the laws of the 
State of Massachus(‘tts on l)e(*emher 22). lOlo. with a capital stock 
(a‘ twelve thousand dollars ($12,000), and this company merely 
operates a wholesale meat market in Dover, N. IP. Morris Com- 
pany of Maine, owning capital stock of the ])ar value of nine thou¬ 
sand dollars (.$0,000), and the rest of the ca])ital stock of said com¬ 
pany being owihmI hy partii's wholly iuu*onnected with the Morris 
organization. 

d^he Middletown Beef c'c Provision (Xanpany was incorporated 
under the laws of the State of .Massachusetts on .lanuary 7, 1014, 
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with i\ CMpilal stock of twelve thousand dollars and 

merely opeiates a wholesale moat marki't in Middletown, Conn., 
Monis S: Company, of Maine, owning; capitjd stock of the ]>ar value 
of eijnht thousiind dollars (•i'S.OIIO), the rest of the capital stock 
hein^ owned hy ])oople wholly unconnected with the Morris or¬ 
pin izat ion. 

(d(‘nn cV: Andeison was incoi-porated under the laws of the Stale 
of Illinois on Dcci'udier 14. IttOo. with an authorized capital stock 
of ton thousand dollais (SHktMlO), of which amount stock of the 
par value of (a’^ht lh(msand seviai hundro<l fifty dollars ('I'S.ToO), 
has h(*(*n issued, which company ojK‘rat(‘S a whole.sde moat market 
in the city of Chicap). Ilk. Morris i'c (’ompany. of Maine, owninij; 
foi-ty-t(»ur ami om'-fourth (4l'i) share's of .snd ca]>ital stock, the 
I'csl owiK'd hy ju'rsons not couik'cUmI with the* Moiris orpmization. 

It is not lh(‘ fact, as alleiiod in the hill of compkiint, that only 
those suh.<i<liaries which are suhstantially 100 ])er cent ])ar(‘nt com¬ 
pany owneel and which are' en.i!;apMl (‘ither in slau,uhtcrin<ji, ])ack- 
iii". or the .^ellin.u of meats have keen made jiarties defendant. On 
the contrarv. it will he observed that the int(‘rest e)f Morris A Com- 

t. 7 

])anv in several of thc‘ above corporations does not even a]>i)roach 
100 iier cent. 

Defendants d(‘ny that the AW'stern Me'al t'om]>any, Oakland Meat 
it I’ackiiiLi Company, and tlu' Nevada Dackin 
sidiarii's of Monis A Company. 


Company are suh- 


Somc 


Pertinent .f^acls and Surliest ions in 

Pack inn Industry. 


Connection with the 


Thc.<e defendants feel justilied in this honorable court (d‘ eipiity 
in calling attention to some of the ])erlinent facts involved in this 
lilipition and to some of th(‘ problems and dithculties which they 
encounter in endeavoring to do equity to all with whom they come 
in contact, and that means the whole ]»opulation of the United 

States, for thev deal in a nece.'^sitv of life—food. 

« • 

lAjuity demands that the pnxlucer of live stock he paid a fair 
]uic(* for his animals. Kipiity also demands that the consumer he 
served with the ])ackers’ tinished product at the lowest possible cost. 
Ivpiity. how(‘ver. in the view of th(‘ stock raiser means hiL»:h |>riees 
for his cattle, while eipiity to the public m(*ans cheap meat 
<S0 on the table. It is practically impossible to please both, for 
there can iH)t be cbea]) meat on the table of the consumer 
when the producer i-eceives hijL>h ])rices for the live mi'at animal. 

Petween this Scylla and Charybdis the ])ackin‘^ industry in the 
past has been tossed in all directions by an<»;rv winds, sometimes 
blowinii from the ranues, sometimes from the ciimbined kitcluais of 
housewiv(‘s. stoiaii tossed themselves by the mounting; waves i>f th(‘ 
cost of livin'!;, and somelini(*s fiom the cavernous mouths of j»oli- 
ticians whose interest in the mattei’ is distinctly h'ss hoiu's! than 
that of the ])roducer and (‘onsumci’. 44iu< the jxicker has sulfered 
from agitation and misrepresentation; he lujs been a temj)tin<; tarp't 
for time-serving aspirants for public favor and be has furnished 
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caiupiugii yliibboleths. While equity has been demanded of tlie 
jdicker, and to the best of his ability he has rendered it to all, still 
equity has seldom been conceded to him. 

The packing business is so intimately interwoven in the daily ex¬ 
istence of every man, woman, and child in the Nation, so identified 
with their welfare and health, that it is extremely sensitive to criti¬ 
cism, and doubly so because it deals in a highly perishable product. 
Tliese attacks cause not only moral but material damage. 

The packing industry can not jontly bo blamed for the present 
high cost of living, because it gets less than 2 per cent profit out of 
its total sales (representing approximately one-fourth of 1 cent per 
I)Ound of dressed meat), while the producer gets 85 per cent, and 
the balance goes to labor, freight, and other expenses. In the last 
few years packing-house labor has advanced more than 150 per cent, 
and everything that goes into meat has advanced in proportion; 
and yet meat has not advanced in comparison with other necessities, 
and within the last six months meat at wholesale has declined 35 
]»er cent. 

We submit, in all candor, that we have reached the ])oint where 
equity must be done to this vital industry, as well as to the producer 
and the consumer, because its future verv closelv affects the welfare 
and the hap])iness of all the ])eople. It can only stand so much 
strain. Tt must not he torn down through ])rejudice or passion or 
even a misunderstanding of the great facts which point to the eternal 
justice of this controversy. 

The large packers ai'e perhaps the largest borrowers of money of 
any industry in the world, because large sums are required to Iniy 


for cash the live meat animals offered dailv for sale in the stockvards 


^riie large packers are expected to ‘^'lean ui>” the yards every night. 
It also takes large sums of money to carrv the stocks, transport the 
meats to and distribute them iu the great consuming centers at a 
distance from the packing houses, and to make a market for Ameri¬ 
can meats in foreign countries. This export trade is in the interest 
both of the American live-stock producer and of American labor. If 
the borrowing |)Ower of the packer is destroyed, this complex indus¬ 
try will be in a worse mess than the railroads; production will go 
down and the |)rice of meats will necessarily go uj). It is easier to 
tear down than to build u]), as the world is now learning in this 
])eriod of reconstruction. 

SI It is but just and proper that this honorable court should 

know the great and controlling facts underlying this indus¬ 
try and the difficult and delicate problems with which it is con¬ 
stantly confronted. The ])acker is in the nature of a butler between 
the ])roducer and the consumer. lie is the manufacturer and dis- 
trihutor of meats and meat-food products for the ])eoi>le. If he 
does his work efficiently and at a reasonable cost, if the toll he exacts 
for the manufacture and distribution is fair and reasonable, then he 
]ierforms a great and vital work for the j>eople generally, and the 
machinery and efficiency with which this work is done should never 
be destroyed or impaired. It is just as important that this vital 


t)—4395a 
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industry should he treated fairly and justly hy the puhlie as tluit 
the ])nl)lie he treated fairly and justly hy this industry. 

Tliese defendjints have never attempted or desired any monopoly 
in foods. They have never taken a j)Osition of ddijmi'e to the (lov- 
ernment. Un the eontrarv, thev liave honestlv tried to oh.<erve the 
laws governing their husine.^s, not only in letter hut in spirit as well. 
They desire to eooperate with the protlueer and to treat the eonsumer 
fairly. They want to deserve the conlidenee of all the ])eoj)le. d'he 
present eflieieney and marketing system of the parking industry 
should be ])reserved to the ]*eople for all future time, hut this indus¬ 
try can not survive constant agitation and criticism. 

These defendants stand readv and willine, to meet the views of the 

t. « 

Government along fair lines that would tend to hring about a better 
and more equitable understanding between this industry and the 
puhlie, to the end that the present etliciemy and lasting benefits of 
this great industry may be preserved and peri)etuated for the Ameri¬ 
can people. 

The Praver. 

4 . 


These defendants say that the bill of complaint does not stale 
a good cause of action and does not aver facts which would entitle 
the petitioner to any relief in a court of e(p:ity. 

Further answering, these defendants deny that the petitioner is 
entitled to the relief, or any part thereof, in the said bill of com¬ 
plaint demanded, and pray the same advantage of tliis answer as if 
they had pleaded or demurred to the said bill of complaint; and 
pray to be dismi.'^sed with their reasonable costs and charg(‘s in this 
behalf most wrongfullv sustained. 


Morri.s A Company (Me.), Morris Packing Com])any (Me.), 
Morris A Com])anv (X. J.), Morris’ A (’ompany. Ltd. ( La.). 
Morris c\: (’ompany (Pa.), .h)S(‘j>h Stern Sons. Inc (N. 
Y.), Jh’ooklyn l>eef A lh‘ovisi(»n Company, Condit Beef & 
Provision Comjjany, Corwin-Wilde (a)mpany, (’hamber- 
lain A Company, Inc., Donnelly A ('ompany, Inc., Na¬ 
tional Hotel Suj)])ly Company, J M. Wilson A Com])any, 
Middletown Beef A Provi.'<ion Company, (Jlenn A Ander¬ 
son (.’oni]>Juiy. Ivlward Morris, Nelson ^lorris, L. 11. Ilcy- 
niann, C. M. ^lacfarlanc, 11. A. Timmons, Defendants, 

lly M. W. BORDFBS, 
Solicifffr for .said Df'jciulant.'i. 
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An.swer of the Wil.son Defendants. 


Filed February 27, 


B)2(). 


The joint and several answ(*is of the following-named d(‘f(Midanls 
to the bill of cmn))laint filed in this cause, who are (hsiguated in 
said bill of complaint as Wilson defendants: 
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Corporation defendant named as })arent eoinpany 


Organized under 
the laws of— 

Wilson & Co. (Inc.).New York. 

Cori)oration defendants named as subsidiaries 
of the parent company: 

Wilson (fe Co.New Jersey. 

Wilson & Co. (Inc.); of California.Nevada. 

Wilson (S: Co. (Inc.), of Louisiana.Louisiana. 

Wilson & Co. (Jnc.), of Oklahoma.Oklahoma. 

South Dakota Provision Company.South Dakota. 

(lotham Hotel Supply Company (Inc.).New York. 

Standard Beef Conii)any.New York. 

Stiefel O’Mara Comi)any (inc.).New York. 

Drexel Packino Co.Illinois. 

iVlbert l.ea Packing Company (Inc.).Virginia. 

Mississippi Packing Company (Inc.).\arginia. 

Moi ton-( Ircgson Company.Delaware. 

Paul O. Peymann Company.West Virginia. 

Standard Provision Com{)any.New Jersey. 

C(Mdral Products Corporation.Virginia. 


o*) 


Individuals nam(‘d as defendants because of their connection 
as directors, otliccrs, and employees of Wilson A: Co. (Inc.) 
defendant parent company, and its subsidiary corporation 
defendants above named: 


Thomas E. Wilson. Arthur L. Smith. George II. Cowan. 

Arthur Lowenstein. .lames A. Hamilton. William C. Buethe. 

Jacob Moog. George D. Hopkins. (Airl F. Burrell. 

\b)nce De Leon Ski[)worth. Adolidi IL Petersen. James C. Good. 


These defendants, jointly and severally for answer to the bill of 
complaint filed in this cause, or to so much thereof as these defend¬ 
ants are advised is material or necesv'sarv for them, or anv of them, 
to make answer unto, .sav: 

/ t. 


First: These defendants, for whom answer is herein made, for 
the limited purposes of this case only, admit that Wilson & Co. 
(Inc.), the corporation referred to in said bill of complaint as the 
parent company, is either directly or indirectly, or through subsidi¬ 
aries, engaged in interstate and foreign commerce, but deny that 
anv of the following acts constitute either interstate or foreign com- 
men’c as alleged in said bill of complaint, viz: 


(a) The ])urchase and slaughter of live stock. 

( /•) The preparation and manufacture of dressed meat and by¬ 
products of the slaughtered live stock. 
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(c) The curing, canning, or otlicrwisc preparing for the market 
of the edihle products and hy-jnodncls of the slanghteii’d animal. 

(d) The production and .<al(* nf nonedil)le hy-})rodncts and of 
articles in the manufacture of wliich those nonedible })roduc(s are 
largely used. 

(e) The manufacture, canning, or otherwise pi‘cj)aring for the 
market, .sale, and dislrihutien of certain food supplies other than 
meats. 


And these defendants, for whom answer is h(*r(*in made, s(‘verally 
deny that Wilson vk ("o. (Inc.), or any of its subsidiaries or any of 
the individuals named as Wilson (h'fendants in said bill of coiiiplaint, 
are engaged in or are a i>arty to any contract, comhinatiem in the 
form of a trust or otherwise, or consjuracy in restraint of trade or 
commerce among the several States or with foreign nations, or are 
attempting to increase and extend any monojjoly therein of the prod¬ 
ucts and commodities referred to in said hill of com])laint. or to 
artificially control the sup])ly and ])riccs of the food supply of the 
Nation, or that such defendants acting by and through their princi¬ 
pal oflicers, or otherwise, have come to dominate, control, and monoj)- 
olize a veiy great pro})ortion of the food sup])ly of the Nation and 
have thereby built up an unlawful mono]K)ly and control over divers 
and sundry products and commodities referred to in said bill of com¬ 
plaint, or that any of .said defendants l ave created or obtained anv 
monopoly in interstate trade or commerce in live stock, meat ja'od- 
iicts, ami sub.Mitute foods, as chargc'd in the bill of complaint, 
84 or that there has been or is in existt*nce. as charged in the 
bill of complaint, any contract, combination, or cons])iraey 
in restraint of ti’ade or commerce between the sev(‘ral States, wherein 
.said Wilson defendants or any of tluMn ar(‘ in any way c()ncerned 
or a ])arty or parties, but tlu'se d(*fendants herein naiiK'd, and each 
of them, aver that no such .<tate of facts exists as chargc'd in said 
hill of comi)laint as related to said Wilson defendants or any of 


them. 

And the.se defendants, and each of them, further deny that the 
said defendant parent company and its subsidiary companies who 
are defendants herein, either by themselves or in concert or combina¬ 
tion with anv or all of the other d(‘fendants named in the bill of com- 
|)laint, have created or obtaiiuMl any monopoly in interstate' tiade or 
commerce in live stock, meat ]»rodu(*ts, and sub.stilute foods, as 
charged in sai<l bill of com])laint, and deny that any unlawful 
mono])oly by the d(*fendants named in the said bill of complaint 
exi.sts, as is charged therein. 


Stockvards and Stockvard Terminal 

4 C. 


lhiilre)ads. 


Second. These defendants, for whom answer is here'in made, fur¬ 
ther severally say tliat neither Wilson A' (V). (Inc.), d(*fendant ])arcnt 
company, or any of its subsidiaries, own or control, directly or 
indirectly, any inteiest in the foi'in of stock ownei'ship oi* otherwise 
in any corporation, linn, or association now owning, controlling, or 
operating any public stockyard market company, stockyard terminal 
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railroad (‘oinpany, or market newspaper, doin^ l)iisines.s in tlie United 
States, of tlie class and eliaraeler referred to in said l>ill of eoni- 
plaint. 

'I'hese defendants fui’thcr answeiin;!:, aver that notwithstanding 
tluit the said Whlson 6c (m., (Ine.), or any of its subsidiaries, do not 
own or control, directly or indirectly, any interest in any such com¬ 
panies, theie has never been any discrimination against said defend¬ 
ant comp.anies, or any interference with their right to go upon the 
jnemises of any of the said stockyard companies and purchase live 
stock or transact any other husiness thei*eon; that neither they, or 
any of them, nor any other ))erson, tirm, or cori)oration, so far as 
they, or either of them, are informed, have ever been denied the right 
to secm*e desirable ])acking house sites in or near any such stockyards; 
that said stockyards are open to any person, tirm, or corporation in 
the United States who desiies to sell live stock thereon, and they 
are o|)en to any person, linn oi* corporation in the United States 
who desires to go thereon and hid for the purchase of any live stock 
otler(*d for sale in sjiid stockyards; that to the best of their knowledge 
and belief, the ownership of stock in any such stockyard by any of 
the defendants owning any siu-h stock has not, and does not, exercise 
any control over the prices for which live stock are bought or sold 
at any of said stockyards, and that ownership or control of any stock 
in any such stnekvards does not give the owner thereof any advantage 
in th(‘ |)urchase or sale of live .'^tock at any of such st(jckyards not 
possess(‘d and enjoyed by any olh(‘r person transacting husiness 
thereat. 

So The defendants, Wilson A: Co. (Inc.), and its subsidiaries, 

are charged with all manner of divers consi)iracies in relation 
to the owners operation, and control of ]>uhlic stockyard market 
companies, stockyard terminal railroads, and market newspapers 
when in truth and in fact, W’ilson i.'c Co. (Inc.), and its subsidiaries, 
did not at the time and do not now own any of the capital stock or 
oth(‘r interest in any such ])uhlic stockyard market companies, stock- 
yard terminal railroads, or market newspapers, nor did they exer¬ 
cise any control or inthience whatever in shaping the business poli¬ 
cies of any such companies. 

I'urther answering, the defendants, for whom answer is herein 
made, deny that the dehuidant Whlson Co. (Inc.), and its con¬ 


trolling heads set about to ac(piire the various stockyards, appur¬ 
tenances, and piivileges incidental thereto, as charged in the bill 
of complaint, and the dt'fendants deny that there was any concert 
of action or common understanding between the parent companies 
in regard thereto, and the defendants deny that the ownership and 
control of stockyards by others than the parent companies, or one 
of their members, or controlling heads, was discouraged and opposed, 
as charged in said hill of complaint, hut on the contrary, in so far 
as the (lefendant ])aient cor])oralion, Wdlsoii 6c (j). (Inc.), or any of 
its subsidiary companies who are defendants in this cause are con- 
c(‘rned, they and each of them allege the facts to be that, as heretofore 
set forth, they have never accpiired any stock or other interest in any 
of the stockyards referred to in said bill of complaint, nor have they 
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from puiclinsin^ nny siicli inl(*rcst, l>c*cjniso .smio was owikmI 
or controllcMl. (‘itlior wholly or ])ar1ially, hy any otlua- parent coni- 
]^any (lefeiwlanl in tliis eanse; nor liav(‘ they, or eillier of them, 
(iilered into any contract, a^;re(*nient, or niMlerstandinu; with any 
other defendant in this can.'^e, tlie ])ni])ose of which was to effect 
any of the matters oi- things alleged in said hill of c(nnplaint, hnt 
sp(‘citieally deny ejich and every allegation therein contained in 
relation tliereto. 

And the individual defendants, for whom answer is herein made, 
and each of them, except Thomas 10. Wilson, further sf)ecifically deny 
that thev. oi* either of them, own anv interest, directly or indirectly, 
in any ])nhlic stockyard market company, stockyard terminal rail¬ 
road, or stockyard market news]>a])er, as described in the hill of 
complaint, and deny each and every allegation in the hill of com- 
])laint in relation to stockyards, and further deny that they now 
have or exeicise or heretofore have had or exercised anv voice or 
])ower, f)r now have or have had any agrement or understanding, 
<lirectly or indii’cctly, express or implied, to do or bring about any 
of the matters or things alleged in the hill of complaint. 

And further answering, the defendant, Thomas E. W’ilson. savs 
that he is the f)wn(‘r of ji small amount of stock in a few jmhlic 
stockyard maiket companies, purchased hy him as an investment 
and not for any of the juirposes .<(*t forth in said hill (»f complaint. 

And the defendant, Thomas 1*'. \\'ilson, further answering, denies 
that either he, Wilson A’ (V). (Inc.), or any of its subsidiaries or any 
of the other individiails named in said hill of com])laint as 
(S(> Wilson defendants, is or has ever been in any comhination, 
agreement, or understanding with any of the other defendants 
mentioned in said hill of complaint, or any other corporation, firm, 
or association to accomplish or effect any of the things or conditions 
set forth in said hill of complaint in relation to any stockyards or 
stockyard terminal railroads or market ])apers referred to therein. 

And these flefendants for whom answer is herein made, further 
answering, severally say that if it he true, as iillcged in the hill of 
complaint, that the ])uhlic stockyard market com])anies diiectly or 
indirectlv own or control the available land surrounding the vards 
owiH'd hv suci'. comnanies, it was no doubt accpiired at the time said 
yards weie established to provide necessary land for the future 
growth and expansifin of its business and the extension of said yards. 

The value of stockyards as an investment is dependent upon th(‘ 
number of hca<ls of live stock handled through such yards. It is 
therefore to tlie interest of such stockyard company to encoui'age the 
establishment at such yards of as many jiacking plants and otlaa* 
enteiprises essential to the maintenance of a market as can h«* 
induced to locate at such yards. I’he greater the number (d' such 
plants, the larger the requirements of such a market; and if it he 
true that new packing coriifianies can secure desirable [lacking site- 
only from j^aicl stockyard companies or from the companies owned 
or controlled by said stockyard conijianies, or their jirincipal stof k- 
yards, or that said stockyard companies are in a position to rle- 
termine what [lacking conqianies and how many [ilants should be 
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(‘shil)li.slR‘(l al the various slockyaids, as charj^cd in flic lull of com¬ 
plaint, these defendants aver that said facts do not constitute a 
violation of anv law of the land; and, so far as thev are informed 
and Ix'lieve, no packing comjiany or other related enterprise has ever 
heen denied the juivilege of securing a location for its plant at any 
of such stoekvards. 

These defendants, further answering, aver that, according to their 
ohservation, infoimation, and helief, the ownershiji by packing com¬ 
panies of an interest in puhlic stockyard market companies has been 
to the advantage of such stockyard companies. 

The accpiisition oi such interests has usually been followed by 
improved management, better facilities, new extensions, and greater 
eflieiemw in the handling of live stock at and through the yards. 
The jiaeker had the greatest )>ossihlc inleie.st in maintaining a mar¬ 
ket for his raw material, to popularize it with the producer as fai 
as it is possible to do so, in order that a continuous supply of live 
stock will he available for his recpiiremcnts. Much of the trouble 
suH'ered by the packing industry has gi*own out of the impression 
and suspicion existing in the minds of some of the ])rodueers of live 
stock that the owneiship or control of stockyards hy packing com¬ 
panies in some mystei'ious manner gives to the packer a power to 
influeiice and manipulate the ])rices paid for live stock. There was 
never a gi'osser misconception or more errf)neous assumption wholly 
unsupported hy facts. 

<S7 These defemlants, fui'ther an.^wering, severally aver that 

for .<anitaiy rea.'^ons. jind to comply with the laws of the 
country and regulations of (lovernment hureaus, it is eSvSential to re¬ 
move the carcas.<es of dead animals from the j)remises ])romptly; and 
in order to have some one ready at all times to perform that seiA’ice 
and ]>ioperly e(|uipj)cd to do so, the defendants are informed that it 
is customary to enter into eontraet with some responsible concern to 
j)erform that service. These defendants are informed and believe 
that the numher of such animals dying either in transit or after ar¬ 
rival is not sutlieiently large to su])port a number of jdants for dis- 
])osing of same, and that the stockyard companies do not determine 
or lix the price which shall l)e paid for such dead animals. 

d'hese deefndants, for whom answer is herein made, further an¬ 
swering severally deny that they or either of them is or has been a 
]»arty to any ariangcment. undtustanding, or agreement with any of 
the other dedendants herein or with any public stockyard market 
(•(unpany, or with any other person, tirm, or corporation whatsoever, 
wherehv anv such stockvard companv was induced or was attempted 
to he influenced to discriminate against certain commission men or 
traders in the leasing otlice s|»aec, or in the allotment of pens or 
other accommodations as alleged in the hill of eom|)laint. That some 
oflices and some pens are more advantageously located than others is 
true of any structure, hut unfortunately they can only he occupied by 
one tenant at a time—and the.^e defendants for whom answer is made 
herein, further answering uj)on information and helief severally deny 
that there is any discrimination against any packer or independent 
buyer by any stockyards terminal railway operating at any stockyards 


88 


SWIFT & COMPANY ET AL. VS. U. S. OF A. ET AL^ 


(IcsrriUed in the hill of oonij>lainl : or tluit the control of stockyards 
and facilities a])|>ertaininj[i to stockyards is nsed.hy defendants owning:; 
or eontrollinn them as a means f>f favoritism in (lealin.u; with cfunmis- 
sion men; or that such control of stockyards and facilities appei- 
tainin^ thereto has resulted in any discrimination hy the defendants 
ownin^i <^>1* controlling; them in favor of hanks, cattle loan institutions, 
rendering ])lants and concern- su|)])lyin.u; food for live stock which 
are located at or near to anv of the .stockvards deserihed in the hill 

4. C 

of complaint; or that the control of stockyards and facilities apper¬ 
taining’ thereto is or has heen used hy the defendants, or any of them, 
as a means to ])revent the estahlishment of new packing plants or to 
hamper the urowth of those in existence; or that the control of stock¬ 
yards or facilities ap])ertainin,2; thereto is. or has heen, used hy the 
Wilson defendants as a means to prevent the develo])ment and limit 
the numher of new markets or to centralize oi‘ restrict husincss to the 
stockyards so controlled; or that the control of stockyards and facili¬ 
ties appertainin<i thereto affords peculiar and exclusive access hy the 
defendants, or any of them, to information coneernirp'i; ieeei]>ts and 
sales of live stock, its disposition and the dissemination of informa¬ 
tion to the producer. But, on the contrary, these defendants .severally 
aver that accor<lin<i to their f)hservations, information, and heliet 
the s(‘rvice {dl‘ord(‘d hy such stockyard companies is furnished with¬ 
out favoritism tfjward or <liscrimination against any shi|)j)cr, deah'r, 
packei’. huyer, commission man. oi* any otlu'i* person, lirm, 
SS or coiporation transiictini»; Imsiness at any or all of such 
stockyards. 

Branch Houses. 

Think The.<e defendants further answeriujiA severally aver that 
Wilson it Co. (Inc.) and its suhsidiaries o])erate approximately 120 
hranch hon.<es in the United States, that said hranch houses are ('stah- 
lished for the ])urpose of facilitating- the sale and distribution of the 
]>roducts manufactured. ]U’oduced, and sold by Wilson Co. (Inc.) 
and its suhsidiaries, and are not mere storaj’e warehouses. These de¬ 
fendants further aver that the hranch houses of Wilson & Co. (Ine.) 
and its suhsidiaries are operated in actual and upon com|)etition with 
the hranch hou.<es of any and all the other defendants in this cause 
and in competition with all other persons, linns, and coip(U‘ations 
en^a^ed in a similar business. 

Boute ( ars and Aut(» 'krucks. 


Fourth. Idiesc defendants, for whom answt*r is h(*rein made, fur¬ 
ther answeriiui- severallv a\er that the estahlishment hv Whlson A C<». 
‘ • • 

(Inc.) and its suhsidiaries in their husinc.^s of the svst(*m of dis- 
trihutin^ fresh meats, dairy and ])Oultry products throu,i!;h refrig¬ 
erator cars and auto trucks running on a lixed schedule has been tm 
economic advantage to the country. It enables the sniallcst towns 
along such routes to receive regular su])plies of food necessities atid 
j)rovides the ])roduers with a much enlarged market for the con¬ 
sumption of their ])roducts. But these defendants deny the in- 
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foronce tliat tlicre is anylhino; unlawful in their use as a uieaus of 
• lisliihution. O'he use of refrigerator Cftrs for such ])ur|>oses is reeo.^- 
uiz(‘(l. ajjproved, and regulated hy the Interstate Coumier(*e Coni- 
inission. All products so handled pay the same frei.»>;ht lates and 
are .uf»v(‘i'n(‘d hy the same rules and regulations as apply to or all'eet 
all other shi[)j)ers handling the same eommodities. 

( 'old-storage ^^'arehouscs. 


Fifth. These defendants further aver that the eohl-.'^torage ware¬ 
houses deserihed in the hill of eom|)laint are necessary adjuncts and 
facilities for the preparation, conservation, and distrihution of the 
food products stored therein, one of the objects of sucli storage being 
tr» conserve the surplus supplies of seasons of heavy or e.xcess pro¬ 
duction for use during seasons of light or imdciproduction, thereby 
furnishing a more uniform market for producers and su]>plying 
such ])roducts at lower ])rices to consumers during times of natural 
scarcity. 

Parent C'omi)anies’ Accpiisition of Stockyards, Terminal Railroads 
and Market Pa[)er'^ and the Power (dven hy such Control. 

Sixth. The<e deh'ndants for whom answcu* is herein made, further 
answering, sevendlv denv. as thev have heretofore dfuu*. that the 
<U*fendant Wilson Co. (Inc.), or its subsidiaries, have ac- 
NI) (juirt'd any interest in or control over any public stockyard 
market com|)anies. stockyard terminal railroads, or stock- 
yaid market newsjtapers. and, consequently each and all of the alle¬ 
gations contained in said l)ill of complaint, dealing with the power 
of such ownership or control and the manner in which it is alleg(‘d 
to he exerci.'^ed, can have no application to the defendant Wilson cV: 
Co. (Inc.), or any of its subsidiaries, and, thereforii, these defend¬ 
ants, and (ach of them, further answering, severally deny that Wil¬ 
son tk Co. (Inc.) and its subsidiaries, acting in con(*eit or otherwise 
with any or all of the defendants named in said hill of complaint, 
have employed any ])ower or ])rivilege jiossessed by them through 
any such agencies to elfect or discourage or suppress th(‘ establish¬ 
ment of independent packing companies or of dwarling the growth 
of such independent packing comj)anies as might then he in exist¬ 
ence. as chargcMl in said hill of complaint, and the said defendants 
further deny that the defendant Wilson Sc Co. (Inc.), parent com¬ 
pany, or its suhsidiari(‘s, either alone or in concert with any or all 
of the other defendants named in said hill of c*omplaint. have in 
any manner attempted t(» monopolize the meat industry of the coun¬ 
try or artilicially or otherwise control the ultimate ju’ice which the 
consumer pays for meat or meat products, as charged in the hdl of 
complaint. 

Contracts in Restraint of Trade. 


Seventh. And these defendants, for whom answ’er is herein made, 
and each of them, further answering, severallv deny that Wilson 
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('n. ( Inc.), Ilic )),‘ircn1 ccinjinny, luis ('utiM’cd into nnv nnhiwrnl con- 

Irjicl nr cninhiinilinn willi jinv oilier tlcfcndanl naincMl in said liill 

< 

of ((Miiplainl In rcsirain Iradc and cnnini(*r(*c ainl In arlilicially ni 
nllici'wiM' j»rc\(“nl lu'lwccn llicansi'lvcs cnmpelilinn in prict'S for wliicli 
meal and meal prndnels ar(‘ sold. 

'riie-^e dereiidanls furllua’ sevi'rally di-ny tlie e.xisU'iiee of any enn- 
liael. auieiamail. arianiicnuail. nnderstandinn, nr piaeliee hy wliieli 
jinicliaMS nf live stock l>y Wilson A: (’n. (Inc.), the parent com¬ 
pany. has heen .uanued, dixided. nr disli’ihuled Ix'lween Wilson 
('n. (Inc.). lh(‘ pari'iil company, and any other defendani or <!(*- 
fendanis named in sai<l hill of coni]>laint. These defendants fur- 
iher deny that any purchases of live slock hy Wilson cV: (’o. (Ine.). 
the pai'eiil company. hav(* Ikmmi ma<le in aecor<lanc(‘ willi or pur- 
snanl In any aL!,recni(‘nl. nmh'islandin^, or arranj!,(*menl with any 
olhc!- d(‘f(“ndanl in regal’d lh(*relo: or that the divers pereenla^(‘s of 
the pmchases hy the respi'clive ded'endant jiarent com|>anies of liv(' 
stock at lh(' vaiions sloi-kyards wen* a.iireed upon, and furthei* deny 
that any imderslandiim, agreement, or arrangement wa- had oi 
made that ceitain of the jiai’enl eompaides shoidil hny in certain 
."loekyatils oj' .-lionld refi’ain fi’om huyinji; at certain stockyaids, as 
chaiiicd in the* hill (d ('omplaint. 

'riic-e defendants s(*verallv <lenv that anv ai'raimement, agreement, 
or nnderstandinii was (‘ntere<l into with any other per-on, tii-in, (»r 
corjtoration designated in sai<l hill of complaint as ‘‘imlependents ' 
cii'jaLied in the meat packing hnsiness. whe’vhy piii’ehasini;’ 
110 IclwcHi Wilson A: (’o. (Inc.) and its suhsidiaries and such 
so-eall(‘d “imlejiendiMits " was elfectiMl upon a jiercenla^e basis, 
a> chai'ized in the hill of (omjilaint. And these ilefendants seveially 
sav that they, or {'ither of them, to the knowledge or helief of the 
((tilers, or other ((f them, do not know wliether the ])ercenla.'i;e ((f pur¬ 
chase of live stock hy tlic j(arent companies, other tlian the defend¬ 
ant hei(*in. for wlaan a.nswer is made, were uniform and approxi¬ 
mately constant, as alleged in said hill of eomjdaint, hut on the con- 
tiarv. from the best of their knowled<:,e and belief, tlie didendants 
for whom answer is herein made aver that the purchases of live stock 
of the several d(*fendant parent companies liave not heen uniform or 
constant in i-espeet of any latio of percentage, to the other dehaid- 
anls in this cause, or unifoini as to the jairehases made by the so- 
called “imlepc ndents.” and the defendants for whom answer is 
]i(‘rein made expressly deny that the pei’eenlaj 2 ;es of jnirehases of live 
st((ck bv Wilson A ('o. (Ine.) have been uniform in anv w(*ek 

t •' / 

month, oi' year, as compai(‘d to the purchases of otluas. and I la* de¬ 
fendants severally aver that any and all of the purchases of live 
sti^rck made hy the said Wilson A: (*o. (Inc.) and its suhsidiaries weic 
not the result of and were not controlled or jioverned hy any aur(‘(‘- 
nient, uialerstandinii;, combination, or conspiracy hy and between 
the oa’Mit c<)mpanie< or any of their ollieers or employees, or with 
any other person, firm, or corporation wliatsoever, hut that they were 
the result of the* trade d(*mand of said Wilson A: ('o. (Ine.) and it;? 
subsidiaries and tlie active eompetiton existing*; between Wilson A 
(’<). ( ine.) and its subsidiaries and each and all of the other defend¬ 
ants named in the said bill of complaint. 
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And sa'wl dofondaids furtlior answering severallv aver that each 
and every alleviation in ‘•aid hill of complaint relatinvi to the ])nr- 
chas(‘ of liv(‘ stock on a ]K‘rc(‘ntaj[ie basis ai’c founded npon mis- 
conciplions and arc in fact nntrne; that the defendants, Wilson 
iV: (’(». (Inc.) and its siihsidiari(‘s, are ever al(*rt lo maintain tin 
\olnme of their hnsiness and to increase it wherever and when¬ 
ever possible, wilhr)nt reviard to the j)olicy of any other company 
(n^a.ued in a similar hnsine.ss and in coni})etition with any and 
every such company. The meat food products of \\dlson (Sc Co. 
(Inc.) and its subsidiaries ai'e distributed to the ])uhlic throuvih 
I he medium of retail dealers. Wilson it Co. (Inc.), and its suhsi<li- 
ari(‘S have their revijular line of customers amon,L»: such dealers and it 
is (he business policy of Wilson <Sc Co. (Inc.) and its subsidiaries to 
supj)ly as fai' as po.^sihle all th(* trade demands (d‘ its customcis and to 
seciu’c new customers wiierever and whenever possible. Wilson ifc Co 
( Inc.) and its subsidiaries purchase in the open markets of ihe coim- 
liy a sudicient nundier of live slock to till their trade rerjuirements 
without regard to how it may (iviure out in compaii.-on with the 
purchasers of any othci* pcr.'^on, liim, oi- corporation. If the demands 
of their cu^tonu'rs increase the |)urchases of live st(»ck are* increased 
acco!*dinii,ly. and if tlu‘i‘e is a decrease in the demand, likewise' ])ur- 
( base's are el('e‘re'ase‘el. d'he law e)f supply anel eleniand ^ove'rn- the? 
a,iiVi,reviale“ pure‘ha<e*s e»f live stex-k by Wilson A' Co. (Ine-.) anel its 
snl.sieliaj’ies, anel feean their kne)wk'elji 2 ,e* eif the* husine-ss anel 
dl the'ir he*lie‘f hase'd u|M>n ejhservatie)ns the ratio of the' veelunie 
eef husine'ss transaeMe'el by (he seve'ral ele'fenelants in this e-ause 
is not nieu'c unitorm than will he' feauiel te) exist between e-onipetite)rs 
in anv e)ther hasie* inelusti v in this e'eeuntrv. 

t « 4. 

.\nel (he'se elefeaielants leer wheem answer is herein maele, fui'thei 
answering, severally aver that Wilson Co. (Inc.), anel its suh- 
sieliaries annually purchase and slaughter ap])roxima1ely d.000. (KM) 
he*ael e)f he)gs, 1,000,000 heael of cattle, and 1,000.000 head e»f lambs. 
In euele'r te) incrc'ase their annual purchase to the extent of 1 ])er cent 
it weeulel mean that retail dealers hanelling the prexlucts of Wilse)n 
efc Co. (Inc.), anel its suhsieliaries we)ulel he reepiired te) secure' ap- 
pre)ximately 10,000 new customers who we)uld e'xclusive'ly ]»ure-hase' 
the Wilsem hranel e)f ce)mme)elities feir the entire year. It weuilel 
mean the aelelitieenal purchase anel slaughter by Wilson (’o. ( hie*.) 
anel its suhsieliaries e)f ajepreeximatcly dO.OOO head (if hogs, lO.OOt) 
aelditional (‘attle. anel 10.000 lambs, representing an emtlay of a])- 
proximatcly tf'i.dOO.OOO for the raw materials. Therefore', while' 
the xariatieeiis in the |)e're'entage e)f j)urchase e)f live stoe'k from year 
te) year may ai)])ear (e) be very small, yet the smalk'st fractieiu of an 
ine'ie'ase oe* ek'e ie'ase ae-tually repre.^ents a very considerable number 
of live stock and epiite a volume e)f busines'i in money value's. It is 
and has been the jnirpejse of Wilson and Ce). ( Inc.) and its suhsidi- 
ai'ie's to u.<e all lawfid aiid legal means at their elispeisal te) maintain 
tlieir present veelume of business and to increase it as much as 
pos-ihle. 

These elefenelants, further aiiswe'ring, severally deny that means 
were ado])teel by any of the elefenelants nameel in the hill of ee)m- 
])laint whereby anel by the parent ce)mpanies' control over stock- 
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.-a 1 «s 1 o onl.<i<l{-r' oi* ."'o-callrd n*n<leiils wcMc (*()ntr()llc(l 

111 any inaiiiK'r l»y WiNoii iV: (’o. (liic.) or any of its sulisidiarics, 

a> ( liar.LicMl in llic l)ill of coinplainl ; and llu‘S(‘ di'ri'iidanls ilciiy 

llial ."iK'li coiitiol a> llu* |)ar(‘nl roiiipanic.-!, otlicr tlian \\ il.^oii iV (’o. 

( Inr.), liava (‘XcMci.'t'd ov('r .''lockvai'ils. slockvanls loan inslilulions, 

^lockvai<ls Icnninal I’ailwavs, and other I'acilities iiuadcntal to the 
• • 

<»|teiation of .<u('li ?-toc‘kyar(ls lias <liscoura<iO(l ojiposition or coinpeti- 

tion hy coiiiiiii.s-ion nieii or hy so-callod indc*iK‘n<l(‘nt ])a(*kers, as 

(•liar!i(Ml in llu* l>ill of coinplaint. As h('rt‘tofoiv alleiiiMl. th(‘ <l(*f(‘nd- 

aiit parent eonipany. W’il.'on < *o. ( hie.), nor any of its subsidiaries 

own or control any interest in .<ai<l stockyards, ti'iniinal railroads or 

the in-triinienlalities hv means of which anv of such results w’erc 

«. « 

aeeoniplished. if ind(‘(Ml any such conditions were created as alleged, 
all of which these <lef(‘ndants denv. 

a. 

(’ontrol of Snhstitnte f oods. 


1‘jLihth. d'hex* di'femlants further answering, severally deny that 
they hav(‘ eliniinatiMl conijietition in meat products, as chargc'd in 
the hill of complaint. 

Wilson A: (’o. (Inc.) and its snhsiiliarics are in acliv(*, open, free, 
and nnii'striet(‘d competition with over l,(MI(t p(*rsons, linns, and cor- 
)M»rations engaged in the hnsine.^s of slanghttoing live stock in this 
eoimtiv. mole th.an •><)() of which are engaged in interstate 
leg comniorei*. Moreover, the nu'at jn'oilnets of .sdd Wilson iV: 

(’o. ( hie. t and it.'^ snh.-idiaries are sold in active* conip(*t it ion 
with the prodnet- of local hntcheis in all sections of the country. 
If is ahsnrd t<» ehaVge that tin* deh'iidants in this cause* have* e*limi- 
nate*d e-ompe-t it ion in nie*at preidiie-t.' whe*n all eif saiel el(*fe'inlants t<i- 
ge-tlie*!- <h» not slaughter in e*xe‘(*.<s e>f do pe*r e*e*nt of the* e-attle* slaugh¬ 
tered for food in this e'eumtrv. 

ddie.-e defe*ndants fui‘the*r eleiiy that Wil.^eui A: Co. (hie*.) and its 
snhsidiaries se*t ahead to e*ontre>l the* Nuticai's sale e»f fish, ve*ge*tahl(‘s, 
e*ithe*i* fresh or e*anne‘d. fruits. e*(*re‘als, milk, hulle*r. e*hee“se*, egg**:, 
anel either feiods eaelinarily hamlleel hy wdie)le*sale greie-ers ea* pre>elue*e 
el(*alers. as e*hargeel in the* hill eif complaint, anel these elefendanls 
eleiiy that theii* me-thexl eif hamlling any such e*eanmeielities has ea* 
hael the* e(fe*e*t e>f e*liminating e*eanpetition in the* sale* or eif fixing the 
prie*e* of saiel ]>ro(lue*ts. lad, on the ceadrary. they, anel e*ach eif the*m, 
ave-r that accoreling te> their kimwle*elg(*, infeirmatieai. and he*rie*f the 
total vediime* of lai>ine‘ss transae*te*d hy e*ae‘h. any, and all of the de*- 
femlaiit' in any eif the* e-eamiieielities me'ntieaieel in this jiaragraph was 
eady a small frae-tion eif the teilal volume eif hiisine.'^s tran.sie*ted in the 
T rdteel States in the* said commoditie*.s; that the teital veihmie* eif the 
hiisiness hanelleel hv the* elefemlants in this e*ause in all eif the sei- 
calleel groe*e*ry line-* ai)]a‘e»ximate*s in tlie* aggre*gate* ahead .flOO,- 
OOOdKlO. where*as the ele*fe*nelants are infea‘nie*el and he'lieve* and se> 
re*}ae*.'^e*nt that the te>tal veihmie* eif such hnsiness tran.<ae*te*d hy e-eaii- 
]>etiteas other than tlie elefe*nelaids herein, inchuling the wlmlesale 
gre)e*(*rs. aggregate nieire* than Jfed.Ohd.OOO.OOt) annuallv. 

These defendants furtlier aver that the hnsiness in such lines trans- 
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acted by each of the f)arent coni))anies and tlieir subsidiaries is sepa- 
I'ate, distinct, and ind(‘pendent from the })usiness transacted by any 
other par(*nt company or its subsidiaries, and said defendants deny 
that there is any contract, agreement, understanding, or concert of 
action by and between Wilson Co. (Inc.) and its subsidiaries and 
any of the dedendant ])arent companies in tliis (‘aus(‘ whei'c'hy they, 
or any of them, liave attempted t(» monoj)olize comm(*rce in any of 
tlie pj’o'hicts abov(‘ nientione(l. ond further deny that any acts of 
Wilson (V: Co. ( Inc.) and its subsidiaries have resulted in the defend¬ 
ants, or any of them, obtaining comph'te c(»ntrol of any food products, 
as charged in the bill of complaint, or any such control as vrould in 
the remotest d(*j2;ree a]>])roxiniate a monopoly in commerce in any of 
such fof)d ])roducts: and these defendants further deny that «;reat 
nunib(‘rs of competitors have linally abandoned and ejuit their busi- 
iK'ss or sold out to the detendant parent companies or their sub¬ 
sidiaries, as eharued in the bill (;f complaint, but, on the contrary 
the <lefendants av(‘r that accordinii to their infoi'uiation and belief a 
few such cf)m])etitors for sutlicient reasons of their own may have 
retired from business, but th<“ number of eomp(*titoi*s in such lines 
of busine.ss has increasi'd, and the volume of such biniuess transacted 
by them has constantly ^rown and is now greater than at any pre¬ 
vious item in the historv of this countrv. 

These defendants em]>hatically deny that unless j)revented by a de¬ 
cree of this court the defc'udants will within the com]»ass of a 
hi) few y(‘ars e()ntrol the (piantity and price of (‘ach article of 
food foimd on tlie American table, as ehaiiied in the bill of 


coninij 


And as a further evidence of the lack of fact- to suppoi’t the 
theori(‘s of sai<l bill of com]»laint thi'se d(*f(‘ndants av(‘r that lon^ 
prior to tlu‘ lilinu of the bill of eom])laint in this cause' and loiui; prior 
to the time that the department of Justice took up for (MUisieleration 
th(‘ issues involved in its complaint Wilson (’o. (Inc.) and its 
subsidiaries detei*mined of their /ron volition to retire from the 
business of manufacturiiui:. trans])ortin^\ and distributiiiLi through 
their distributive sy-tem many of the products theretofore handled 
by them, such as canned ^oods and liroceries. To this end they 
have lone; since disj)os(Mi of all their manufactnrinLi plants whereby 
lish and veu:etable foods were maimfacllin'd, and sti‘)ts are beini;’ taken 
for a tinal diseontimianci' of tla'ir distribution. This di'cision was 
not taki'ii b(‘cause of anv ('xi^tinir contracts. aurc'enK'nls. or under¬ 
standings in violation of law oi’ of sound busiiu'ss ('thies. 

Wilson Co. (Inc.) and its snb.<idiarie- deny any and all alle¬ 
gations in .Slid bill of com|>laint that its entry into or (hi* handling: 
of any of the so-called unrelati'd lines of food or so-calli'd substitute 
food products was in any manner a violation of any law of tlie land 
or of .s)und economics or was against the interest of the prodiieini*; or 
eonsuminiL!; elements of the ])opulation of this country., 

financial (Jrowth. Tresent Net Worth, and \'olume of Ihisines:-:. 

Ninth. The defendants for whom answ('r is hi'ii'in made further 
severally .<ay that they, or any or either of them, to the knowledge 
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or ))oli(‘f of llu‘ or other of them, do not know and ha\(‘ 

never hi'cn iid'oiine<l, save hy the ]>ill of eoin|)laint and lhron<»;li the 
pnl)lie picss, of tlu* facts in relation to tlie financial growth of the 
])ar(nt e(Mnpani('s other than Wilson & ('o. (Ine.), the parent eoin- 
]>any, for whom answer is herein made, or in i‘e.i 2 :ard to tlu* payment 
of cash dividends hy any of said ])arent companies, other than 
Wilson tfc ('o. (Ine.), ami therefore neither admit nor deny the 
av(*rnients contained in the hill of complaint in regard to the finan¬ 
cial m*owth of said parent companies: hnt answeiine; s])(‘cifically 
for W’ilson tV: Co. (Inc.), they aver that its financial «;rowth has 
hei'ii the result of sound business management, in conformity with 
the laws oi' tin* land, and not a result of any combination, a. 2 ;reement, 
or understandini*: with any oth(*r person, firm, or corporation that 
iiave it the sli^hti'st ailvjuitaue ov(‘r any of its competitors or in- 
thn^nced it t(» act in concert with any otlnu* jx'rson, firm, or corpora¬ 
tion. 

Xumher of rontrolled Companies. 

'Fenth. ddiesc* d(*fendanls further .<ev(‘rallv .siv that th(*v. or anv 

• • « / • 

or either of them, to the knowledge or belief of the others, or other 
of tlu'in, do not know the nnmh(*r of corjanations and conei'iais, in- 
clmlinu; trade names, which tin* paii'iit comjianies, or the individual 
<lcfendan1s and their families maintain and control, as set 
‘.>1 forth in Ihc hill of conijdainl, fiu’lh(*rand beyond those relat- 
inii to sai<l W’ilson cV: Co. (Inc.) (pai'ent coi’poration d(‘f(‘nd- 
anl ) herein, and thei-eforc lU'ilher admit noi* d(‘ny the avi'rim'nts 
contaiiK'd in tla* hill of (‘om|)Iaint in r(\<i,ard to tin* nnmh(‘r of corpo- 
1 ‘ations and concerns, includini* trade* names, which such otlu'r pare'Ut 
comj)anies. or individual defendants and their fanulies maintain and 
(•(uitrol. hnt an.-w(“i‘in.u: specifically for W’ilson (’o. (Inc.), and the 
otlH*r defendants for whom answer is lu'iein made*, the*se eh'lendants 
eleny that any e-oj-poiatiem e)r e*once*rn or traele name* ceuitrolled by it 
()!• the*m in anv manne*r violates anv law of the* land. 

Cejiitred e)f ^hu‘ious Industries. 

I*deve‘nth. 'Fhe'se defendants deny that if the ^reiwth of the parent 
e*ompanie*s and the‘ir suhsieliaries is permitte*d to e-ontinne nne*h('e*ke*d 
the‘y will within a few years e‘e)mplete*ly e*ontre)l the various indnstiie*s 
in whied’ saiel de*fen<huits are en^a^^eel. 

Extent ed' (’ontre)l in the Substitute Foods and Unrelated 

Comme)elities. 


Twelfth. Tlu'se defendants feir whom answer is here‘in made* fur- 
the*r .<e*ve*rally say that the*y, or any e)r either e)f them, to the* knowl¬ 
edge* or he*lie f of the eithers, oi’ e)the*r e)f the*m, do not kneiw and have* 
ne*ve*r he*e‘n infe)inieel, save hy the hill e)f e*oniplaint and throninh the* 
pnldie- jiress, as to the* volume eif business lransacte*el hy .\rnie)ur 
(dmpany in 11)1 h, anel therefeere neither aelniit imr eleny the aver¬ 
ments cejiitained in the bill of complaint in respect thereof. 
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Thirteenth, These defendants for whom answer is herein made 
further severally deny that Wilson ct Co. (Tne.) and its subsidiaries 
have any ])ur})ose or intention of securing control of the market 
for the so-ealled substitute meat foods, as alleged in the hill of eom- 
plaint; hut on the contrary the defendants herein aver that it is 
impossible that any or all of the defendants, even if they should act 
together (which tliey do not), in pursuanee of a common purpose 
and design to attemj)t or secure control of the market for meat or 
meat substitute foods, as alleged in the bill of complaint, that, so 
lon<>; as the raw material entering into the manufacture of meat and 
meat food products is in the hands of millions of producers and is 
sold in the open markets of the country in free competition such 
as actually exists in the sale of said raw material, no man or group 
of men may secure a monopoly thereof. 

These defendants further aver that there are ov(‘r 1,000 persons, 
linns, and corporations in the United States engaged in business in 
active competition with Wilson & Co. (Inc.), and its subsidiaries 
and with the other parent cor[)orations and their subsidiaries named 
as defendants in said bill of complaint, of which more than 800 
are engaged in interstate and foreign commerce. All of said other 
concerns purchase their raw materials in the open market in com- 
])etition with the defendants herein and sell their products in 
05 ihe markets of the world in com])etition with each and all of 
the said defendants, each of whom is in open active competi¬ 
tion with the other. 

Tndividnal Defendants. 


Fourteenth. The individual defendants named in said hill of com- 
])laint as ^\'ilson defendants, answering further for themselves and 
each for himself, deny all and singular the allegations in .<aid bill 
of complaint, wherein it is charged directly or indirectly, inferen- 
tially or otherwise, that they, or either of them, jointly or severally, 
have entered into any contract, agreement, or understanding with 
any other ]>erson, linn, or corporation, named as a defendant in said 
bill of com|)laint, to establish f)r create a inonopoly or any restriction 
or r('strictions in trade or commerce hetween the States or foreign 
nations, or to do any of the acts or things alleged in sai<l hill of 
complaint as violating the laws of the land. 

Fifteenth. Said individual defendants aver that they are the man¬ 
aging otlicers of Wilson cV: Uo. (Inc.), and its suhsidiaries, named 
as defendants herein; that it is and has been the constant aim and 
])urpose of each of said individual defendants to conduct the business 
of said corporation, defendants for whom answer is herein made, in 
strict conformity with the laws of the land and in consonance with 
the higlu'st commei*cial ethics and ideals; that th(‘ hill of complaint 
in this cause follows closely the report of a (lovei iiment bureau, made 
after an ex paiti* investigation, in which the <lcfcndants herein were 
not givt'ii an opportunity to testify or explain any of the mattei'S or 
things set forth in said report. 

The individual defendiints further answering severally aver that 
the packing-house industry is but the manufacturing and distribut- 


SWIIT roMPAXY i:t al. vs. v. s. of a. ft al. 


in,U’ a.^c'iuy Ijotwoon the prodiieer, on the one liand, and tin' eonsiini- 
inu; pnljlic, on the other; that when the i)riee.s of live stoek are hij^h 
and ]>rolitahIe to tlie producer, the consumers complain of the hi^h 
cost of the products, and, on the other hand, when they are low, the 
ju'oduccr is dissatisfied, and out of this unfortunate situation has 
^rown the basis for the allegations in the hill of complaint which 
an* firoumh'd upon misconceptions, inaccuracies, and unwarranted 
dcMluctions, having no foundation in fact. 

Conclusion. 

Sixteenth. These defendants for whom answer is herein made, and 
each of them further answering, severally deny all, and all manner 
of mdawful comhination and conspiracy wherewith they are hv the 
said hill of complaint charged, or that the ccunplainant is (‘ntitled to 
the relief, or any part thei*eof, in said hill of complaint demanded, 
and ])ray to he hence dismissed with their reasonable costs and charges 
in this behalf most wrongfully sustained. 

]iesi)ectfully suhmitte(l. 

Wilson tfc Co. (Inc.), Wilson & Co., Wilson ct (’o. (Inc.), of 
( alifornia, AVilson ('o. (Inc.), of Louisiana, Wilson & 
( o. (Inc.), of Oklahoma, South Dakota Provision Com- 
9(> Ootham Hotel Supply (.’om})any (Inc.), Standard 

lieef Com]>any, Stiefel O’Mara ('ompany (Inc.), Drcxcl 
Packing Co., Albert J.ca Packing (’ompany (Inc.), Missis¬ 
sippi Packing Company (Inc.), Morton-Oregson Company, 
Paul O. Peymann Company, Standard Provisi<ni Company, 
Central Products ( orporatioii, Thomas E. M'ilson, Arthur 
JA>wen.stein, Jacob Moog, A'once De J.eon Ski|)Worth, 
Arthur L. Smith, James A. Hamilton, (leoige D. Ihipkins, 
Adol])h K. Petersen, (leoi-ge H. (,’owan, William C. Huethe, 
Carl P. Burrell, James C. flood. 

By JEWEL P. JAOHTEOOT, 

Solicitor. 

Ansicer of Cudahy Defendants. 

Filed Fehruarv *27, 1920. 

Now come the defendants in the above-entitled cause (hci’ein 
called “(Aidahy defendants’’) viz: 

1. The Cudahy Packing (’omj)any in said hill of complaiid <lcsig- 
nated as a "parent com])any.” 

2. The (’udahy I’acking Company of Nebraska, The (’irdahy Pack¬ 
ing (’ompany of J.ouisiana, JJrnited, The (’udahy Packing (’om])any 
of Alabama, Nagle Packing (’ompany, in said hill of complaint 
designated as ‘defendant sirhsidiaries.” 

2. Edward A. (Judahy, sr., Edward A. Cialahy, jr., (luy (’. Shep¬ 
ard, John E. Wagner*, Andrew W. Ander’son, Emil A. Str*auss, Fr*ank 
E. W’ilhelrn. (leor*ge Marjrles, designated in said hill of com|)laint as 
“individual defendants”; all by (leorge T. Bitckingham and Thomas 
Creigh, their solicitors, and for answer to the bill of complaint in 
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the abovo-onlitled cause, or to so nuicli thereof as these defendants 
are hv counsel advised is necessary or material to he hy him or any 
of them answered, say: 

Cudahy defendants admit that said The Cudahy Packing Com¬ 
pany is a corporation organized under the laws of the State of Maine. 
They aver, liowever, that said corjKjration was organized in October, 
1915, and began business on the first day of November, 1915, 
97 and that said cori)oration, ])rior to that date, was never en¬ 
gaged in any business or activity. 

They aver that individual defendants, Edward A. Cudahy, sr., 
since the organization of said The Cudahy Packing Company has 
been its president, and Edward A. Cudahy, jr., its vice president, and 
that the other individual defendants, since the organization of said 
parent company, have been connected with it5 as officers or em¬ 
ployees. 

Cudahv defendants deny that they or any of them have now or 
have ever had any stock ownership or other interest in Western 
Meat Comi)any, Oakland Meat & Packing Company, Nevada Pack¬ 
ing Company, or that either of said companies is or has ever been 
a subsidiary of any of the Cudahv defendants. 

Court’s Jurisdiction. 

Cudahy defendants admit, for the [)urposes of this action, that said 
j)arent company, since its organization, November 1, 1915, has been, 
and now is, engaged in interstate and foreign commerce, and that it 
transacts the kinds of business as alleged under {a), (b), (c), and 
(d) of ])aragraph 1 under the above head, and also to a limited extent 
as alleged under (e) and (/) of said paragraph 1; and as to said latter 
limited number of items, none of them are unrelated to the general 
business of parent company hut are all a natural outgrowth of same, 
and economically related thereto. 

Cudahv defendants deny that they or any of them hy means of 
any unlawful means or method, or otherwise, attempted to dominate, 
control, or mono])olize a very great ])ortion or any portion, of the 
food sup|)ly of the Nation; or that they have, in conjunction with 
any ])erson or corporation whatever, built up hy any means, or at¬ 
tempted so to do, any unlawful monojxdy in, or any control over, 
divers and sundry products mentioned in said hill, as alleged in said 
hill. 

Cudahy defendants deny that by any methods, whatever, any of 
them have attem])ted or are attem])ting to increase or extend any 
mono])oly, or that they are or any of them have been enabled in any 
manner, artificial or otherwise, to control the su])ply or price of the 
food supplies of the Nation, as alleged in said hill. 

Object to he Attained. 

Cudahy defendants deny that any monopoly exists, or has been 
attempted, hy any of them, as alleged under this head. 

7 
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Tlie Nature of tlie Business and Method hv Wliieh it is rondiicted. 

« 

(^idaliy defendants admit that tlie allei»ations of the hill of com¬ 
plaint under this head are suhstantially true and correct, except that 
they aver that the “invention of refriaerator cars” was oidy one of 
the elements which caused said ])arent com))any to widely 
98 extend its nairket, and to make the same Nation wide, and 
they allege that many other elements of natural growth and 
legitimate business develoj>ment entered into and caused such expan¬ 
sion of business. 

Defendants further aver that the husine« estal)lish(‘d hy its prede- 
ces.'^or cor])oration was begun in 1887, and that while in its inception 
this predecessor devoted itself exclusively to the slaughter of live 
stock, it from the very heginning in addition to dressing the carcass 
and selling the dre.'^sed meat to retail hut<-hers. also enuaged in the 
business of ])reparing vai’ious l)y-])roducts, such as hides, fertilizer, 
bones, hair, etc., and that more than ”>0 ycais ago said predece.^sor 
began its operations and develo))ed its business in other kimlr(Ml lines 
in the manufacture and dealings in other articles both edible and 
inedible which weie not derived fiom live stock. 

The Stockvards 


Cudahy defendants admit that the allegations in the hill of com¬ 
plaint under this head, are suhstantially true and correct in so far 
as they relate to the stockyards being a ]>uhlic market ]>lace, hut they 
deny tlnit the stockyards afford the cattle raiser the opportunity to 
dispose of his live stock for an immediate cash ))rice. They aver 
that the stockyards provide facilities for attending to the handling 
of the live stock itself, and is a place where (ommission men. ]>ackers, 
feeders, and all other d(*alers have common acc(‘ss to the live stock 
for the j)Urpose of independently buying, trading, selling, and in¬ 
specting it, but that all of these activities are entirely inde]>endent 
of anv relation to the stockvards as such, and that in fact it is 
largely the facilities and financial resource^ of the ])ackers and other 
dealers which provide t<i the cattle rais(‘r the opj)ortunity to disj)Ose 
of live stock as alleged. 

Defendants further denv that the stockvards hv reason of its 

• t 

dominating position controls the convenicaices and facilities as.so- 
ciated with it, as alleged in .<aid bill of complaint. 

Conveniences and Faciliti(*s Controlled hv Stockvar<ls. 

t 

Cudahy defendants aver that sai<l parent comj)any owns |)acking 
houses in or near, and does husim^ss at. the .-tockyards following, and 
at none other, to wit: 

Kioux City, Iowa; Omaha, Nehr.; Kansas C’ity, Kans.-Mo.; Wichita, 
Kans.; and North Salt Lake City, Ctah. 

With reference to these stockyards (and only as to these), Cudahy 
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defendants, as to tlie sn))jeet matter of tlie respective subheads, under 
the above general liead, say: 

Packing-house sites: That they deny the allegations of the hill of 
eoni[)laint. 

Sites for stockyards hanks and cattle loan companies: That they 
deny the allegations of the hill of eomj)laint. 

Ivcndering f)lants: That they deny the allegations of the bill of 
complaint. 

99 Commission men's otiiee space: That they admit the allega¬ 

tions of the hill of eomi>laint. 

'^I'erminal railways: That they deny the allegations of the hill of 
com[)laint. 

Market papers and journals: That they admit the allegations of 
the hill of complaint. 

That they deny that control of said stockyards or of any facilities 
appertaining to .«aid stockyards carried with it any of the profits, 
means of favoritism, means to prevent the establishment of new 
packing j)lants, means to })revent the development or to limit the 
number of new markets, or jieculiar and exclusive access to informa¬ 
tion, and that they deny all allegations alleged in paragraphs (a), 
(f>), (c) (d). and (c) under the above general head. 

That thev further exin-esslv <lenv that anv .«aid stoekvards ever 
has— 

(a) Derived anv profit from tlie meat industry “levied upon it’’ 
as alleged in jiaragraph («) ; or 

(/>) k'xercised any favoritism in dealing with commission men or 
gi’anted any monopolies, as alleged in paragraph (/>) ; or 

(c) l>y any means or method prevented the establishment of new 
])aeking ])lants or hampered the growth of those in existence, as 
alleged in paragraph (e) ; or 

(d) Prevented the develojnnent or limited the number of new 
markets or centralized or ivstrieted stockyards business, as alleged 
in said paragrajdi (d) ; or 

(c) Possessed or used any peculiar or exclusive access to informa¬ 
tion, as alleged in jiaragraph (e). 

lhanch 1 louses. Ponte Cars, .\uto Trucks, and Cold Storage Ware¬ 
houses. 


Pranch houses: Cudahy defendants admit the allegations of the 
l>ill of com|)laint under this subhead to he si’.hstantially true and cor- 
i-ect, except that they have no direct knowledge as to the number of 
branch houses maintained in the United States bv all interstate 

4 

slaughterers and therefore neither admit nor deny the allegations 
concei'ning numbers. 

Route cars: Cudahy defendants admit that the allegations of the 
bill of complaint under this subhead are substantially accurate and 
correct, ex(*ept that they have no direct knowledge as to the total 
number of route eai’s operated by all parent companies, or the per- 
(•(‘iitage which those bear to the total operated in the entire packing 
industry, or the number of towns reached thereby, or the number 
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(»f States in wliicli tlie same ()j>erate, and tliey therefore neither 
admit nor deny tlie alle^>:ations eoneerninu; nnnd)ers and pereentage. 

Auto trucks: Cudahy defendants neither admit nor deny the alle¬ 
gations under this subhead, hnt aver that none of them have ever 
operated anv auto trucks over anv route under the svstem or other- 

It. t 

wise, as alleged under said subhead. 

100 (’old-storage warehouses: Cudahy defendants deny the al¬ 
legations under this subhead. 


The Parent Companies* Ac(juisition ()f Ahovc-descrihed Facilities and 

Their Purpose in Doing So. 


Cudahv defendants denv that thev, or anv of them, ever set about 
the acquisition of stockyar<ls and appurtenances and privileges inci¬ 
dental thereto in the manner or with the j)urpo.ses as alleged under 
said head. 

Thev denv that such was done in anv instance, or that it was done 
by concert of action or pursuant to a common understanding between 
anv of the Cudahv defendants and anv of the defendants in this bill 
of complaint other than Cudahy defendants. 

They deny that the ac(juirition of control of any stockyards by 
any defendant to the bill of complaint other than Cudahy defendants 
was acquiesced in by any of Cudahy defendants, or that any de¬ 
fendant other than ('udahy defendants ever ac(|uicsced in the acqui¬ 
sition of any intere.^t in any stockyards ever ac(juired by any of 
Cudahv defendants, or that anv of Cudahv defendants ever dis- 
couraged or oppo.sed the accpiisition by any other defendant of any 
interest in anv stockvards or that anv defendants other than Cudahy 
defendants ever opposed or discouraged the accpiisition by Cudahy 
defendants, or any of them, of any stockyards property or any inter¬ 
est therein; but. on the contrary, Cudahy defendants aver that none 
of them have anv interest whatever in anv stockvards company or 
property, except only as follows, to wit: 

Holdings in Stockgurds Companies Jan. 30, 1920. 


Nunibor of .shares. 



Par 

r 

- K - 

> 


value. 

( ’. P. Co. 

E. A. C. 

K. A. r. Total. 

Sioux City Stockyards Co. 





(preferred) . 

.$1(K).(M) 

1,117 


. 1,117 

Wichita Union St<K-kyards 



Co. ( common). 

ICO.U) 

0.140 

Ill) 

. 6,2r)0 

yard.s Co. (common).... 

lO-.CO 

5,02r> 


. 5,020 

Salt I^ake Union StfK-k- 





Union Stock Yards (’o. of 





Omaha (Ltd.) (common) 

1(K).<H) 


31 

. 31 

Kan.sas City St(K*kyards 





Co. (common). 

100.00 


.'>4M) 

. r)00 

That in said Wichita 

pro])erty. 

and in 

said 

lit Lake jiroperty 


■ » ^ ' I 1 ft.- 7 

no defendant, other than Cudahy defendants, have any stock owner¬ 
ship or interest whatever; that all of said interests so acquired by 
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any of the Cudahy defendants were aerjuired for purely lecjitiniate 
business purposes, as investments and for value reeeived. 

They deny as to said stoekyards companies in which any of them 
are interested, that, in j)Ui‘suance of a common purpose, i)lan, and 
design, or otherwise, outside investors and independent pack- 
101 ers have been forced out as dondnating factors in the owner- 
shi[) and management of said stockyards or that such have 
been replaced by any defendant or representatives thereof, as alleged 
under the above head. 

Cudahv defendants denv that hv the various means set forth in 
said bill of complaint, or otherwi.^-^e, the Cudahy Packing Company 
has, directlv or indirectly, obtained control of any stockyard what- 
ever, or that it has any interest in any except only as ah>ove set forth. 

Cudahy defendants deny that by reason of their control of any 
stockyard, or otherwise, they have granted exclusive privileges such 
as the right to purcha.^e dead animals, furnish supplies and facilities, 
locate cattle banks and (*attle loan companies, or otherwise, to con¬ 
cerns and cor[)orations in which they, or some of them, are stock¬ 
holders, as alleged under this head. On the contrary, they aver that 
all of their acts as owners of any interest in said two stockyards, in 
which they have any sub.^tantial interest, have been in complete 
harmony with the holders of the majority of the stock in such stock- 
yards company, and that Cudahy defendants, separately or col¬ 
lectively, do not own a majority of the stock in any said stockyards 
company, and that any or all of Cudahv defendants, in connection 
with any other defendants, do not in any case own a majority interest 
in any said .stockyards com[)any, and that none of Cudahy defend¬ 
ants have at any time ever exercised the aforesaid exclusive rights 
and privileges alleged under this head. 

Cudahv defendants denv that anv of the acts alleged under this 
head have been done with the intent and purpose alleged in said bill 
of complaint, or have had the effect therein alleged, or that the 
Cudahy Packing Company has been enabled thereby to obtain vast 
profits, or any f)rofit, from the management of any said stockyard 
or from the granting of any said exclusive privileges relating thereto, 
or that said the Cudahy Packing Company has realized vast profits 
or any f)rofits which were not disclosed in its profits on its hooks. 

('udahy defendants deny the Cudahv Packing ( ompanv has at¬ 
tempted to monopolize the meat industry of the country, or to arti¬ 
ficially control the ultimate price which the consumer pays for meat 
and meat products, either by its own acts or in conjunction with any 
other defendant, as alleged under this head, or otherwise. 

Contracts in Restraint of Trade. 

Cudahy defendants deny that the Cudahy Packing Company has 
ever entered into any unlawful contract or combination to restrain 
trade and commerce, or to artificially prevent between it and other 
defendant i)arent com|)anies competition in the prices for which 
meat and meat products are sold as alleged under this head. 
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CiKlaliv defendants further deny tliat anv eontraet nr agreement 
• • # ' ’ 

<leserihed in said bill of eoni]>laint as “the pereentajie |*urehase a.ujree- 
inent.” or anythinu similar thereto, exists or was ever ent(‘i‘ed into 
or pjirtieipated in hv the Cudahy Paekiiiii; Company parcait corpora¬ 
tion, or tliat it ever entered into or ]>artieipatiMl in any eontraet or 
aiirecanent with anyone which had as its ultimate object the 
102 elimination of eoni]>etition in the purchase of live stock or iu 
the sale of dress(Ml meats, as alleiicd under this head or other¬ 
wise. 

They deny that it is a ‘Svell-estahlished e(nnm(*reial prineij>l(*” 
that limitation on the source of su])ply, and eonsecjuent limitation 
on volume of business, remove all incentive to reduce prices, or 
necessarily tend to do so, as alle.u;ed under this head. 

With reference to the ])urehase of live stock, they <leny that the 
f’udahy Packing Company aj^reed with Siiid ])arent companies, or 
with anyone, or thereafter reeoj;nized between it and them certain 
percentages or |>ro])ortions of pinrhase to which they deemed that 
each was entitled, and thev deny that said the Cudahy Paekiuii (.’om- 
]>any thereafter ^au^ed its purchases in such manner that its an¬ 
nual purchases a)>pro\imat(‘d actually or substantially pereentaji;es 
a<ire(*(l u])on, as alle^(*d under this hea<l. 

They denv that as a means of perfect in.ii; this ari’an.^eiiK'nt, or 
(»therwis(‘. divers percent a. il»cs varvinu at dilfeicnt stoekyar<ls wtac* 
(‘ver apreed upon by or for the Cudahy Paekiiuj:; Comj)any, or that 
undeistandinirs were ha<l by or for it that e(‘rtain |)arent companies 
should buy ui certain yards, oi- should ndrain from huyin.ii iu e(‘i- 
tain yards, or that in order to prevent such plans fiom In'in*!, <lisar- 
ranped hv outsiders, or otherwise, a.L»recments were ma<le by the 
Cudahy Paekinu; Company with “outsideis'’ by which its pur(*hases 
were eondueted on any ap,reed pereenta.L»;e basis, as alle.i;ed under 
this head. 

They denv that hv virtue of its control over any stockyards, fir 
hv anv other metluid, purchases by outsiders or independents were 
ever efintroll(‘d by th(‘ C^idahy Paekiiu': Coni|iany oi* by any a^rc'c- 
ment whatever made hv or for it. or that it, hv anv eonti-ol or hv 
any aureement. (‘ver diseouraped any opposition hv eommission men 
or infleriendent packers, as alleged under this head. 

Cudahy defendants aver the fact to he that the (!udahy Paekiiuj 
Company ami its subsidiaries, ofierates at various points in th(‘ Cnited 
States a total of Ihd branch Ikiu.scs and. in addition thereto, a larj^f' 
(‘X'Tiort and other business: that tluse branch houses are (‘(piippcMl 
Avith refri Herat ion and other facilitif's; that it (Miiploys ther(*in a 
laree number of .salesmen: that it sells and distributes its products 
therefrom, within the territfii v naturally and commercially adja(*eut 
and trihutarv tfi each: that it makes ev(‘rv effort within its power, 
and by the best tiusiness jictivitv and efficienev of which it is cafiahle, 
to .sell as mu'di as it can : that the jrreat hulk of sai<l firoducts originate 
at the .said nackiiur houses of the Cudahy Packinu; Comfiany parent 
eomnanv: that at its paekinH liouses, and at its hramdi houses and 
other .said distribution facilities it has refrigeration and stora.<j;e space 
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in which it keeps products in the brief ])eriod between manufacture 
and sale; that naturally and lojj;ically the parent company pur¬ 
chase'^ and slaughters at its packing- plants such number of animals 
and such number only as it can reasonably expect and anticipate will 
yield the quantity of j)rodu(*ts which can be marketed throught its 
branch houses and other facilities; that the amount of product which 
it can sell necessarily determines and limits the number of 
103 animals which it buys and slaughters; that it has never en¬ 
tered into any agreement and could not in the nature of the 
economic situation enter into any agreement which would either 
limit or expand the extent f)f its ])urchases, the latter being de¬ 
termined bv the amount of [)ioducts which it is able (a) to manu¬ 
facture at its plants, ( h) to keep and to lefrigerate pending sale, and 
(c) tf) handle and sell through its hninch houses, car routes, foreign 
trade fuitlets and other sale facilities. 

That all other jtackers, handling the .'^ame products, and includ¬ 
ing the other .so-called ])arent com])anies are similarly situated 
with respect to marketing th(‘ir said i)roducts through their branch 
houses and otlu'nvise; that all branch houses and .«ales outlets are 
in keen and active competition with each other at various market 
and consuming points and the distributing centers; that the neees- 
.«ary result of this trade situation and the competition existing at 
.Slid centers, is that each of the .said packers is able to .sell and dis¬ 
tribute from on(‘ month to another, and annually, a similar propor¬ 
tion of products: and the n.itural result of this is that the purchase 
of Tn’c .stock by the several pai'ent companies maintain throughout 
monthly and yearly periods, substantially a similar percentage re¬ 
lation to each other: that this condition has always obtained in the 
jiacking husine.ss, and. in the opinion of the Cudahy defendants, al¬ 
ways will obtain; that it is brought aViout by conqietition, and by 
the economic situation, and hv the natural laws of trade and com- 
nierce and not by any agreement or combination; that the aggregate 
purcha.ses of liv(‘ stock by the parent companies, and by the packing 
industry as a whole, is very great, amounting annually to millions 
of animals. In ItlK) this latter total, according to the Federal Trade 
(Vimmission. was approximatelv TO.dOO.dOt) animals; that, there are 
daily, weekly, and monthly fluctuations in the relative number of 
its purcha.ses by the vaiious (U‘fendant parent companies; that these 
variations are considc'rabh* and substantial, amounting to hundreds 
of thou.samls of dollars; tlua-i' arc also great valuations in the kind, 
character, (luality. weight, and value of the respei'tive animals })ur- 
chased. W hen, however, thc'se very great numbers arc compared to 
each other, and fitr routparisftn c.rp/v'.v.srd In prrernfaf/rs, it is in¬ 
evitable that substantially similar ])rrrenfa(/r.s will ajipear from year 
to year, although the actual variations, as among the several packers, 
are in themselves enormous. 

(^ontrol of Substitute Foods. 


These defendants deny that competition ever has been eliminated 
in meat jiroduets, as alleged under this head. 
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Tliov ilcnv ihnt for tbo |)urj)oso of inovontinjj; llu' public from 
turniiiii 1o meat i^iibstitutcs, f>r for any other pnr]»ose 1h(‘v, or any ol 
them, indivi<lnallv oi’ eoll(‘(*livelv. oi* witli anv or all <lefen(lants, set 
ahont eontrollin.u; the Nation's sn|»plies of lish, ve^etahles, trc'sh or 
eaniH'd frnit'^. cereals, milk, ))onllry, hnttcr, (‘^!l;s, cheese, and 4)ther 
snhstitnt(‘s ordinarily handUMl hy whoh'sale ;^rocers or pnxlncc 
dealers or anv of them, as alh‘L',ed under this head. 

They denv that to accomplish said ]air])ose, or to accom- 
KM jdish any pnipose, they, or any of them, evei* availed them- 
sclves of advaiitaiies available in route cars, aiito trucks, 
branch honse<, storage warehouses owned or controlled hy the Cudahy 
defendants, or any of them: they deny that said advantage, or any 
advanta'ics, were evei’ employed hy Cudahy defendants in (ixin**; 
]>rices so low as to uradnallv or otherwise (diminate competition, as 
alleged under this head. 

They deny that they have )>artici|)ated in any attempts to mono])o- 
lize which hav(‘ residt(*(l in complete (xmtrol, or any conti-ol, in any 
snhstilnt(‘ food lines, oi* that they are invading any lields, as allei^ed 
nnd(‘r this head. 


Ivxtent to Which the Mono))f)listic .\ttempts Have Ueen 


Successful. 


Financial (Irowth, ITe.^ent 


Net Worth, and ^^)lnme of Ihisi- 


nes<: 


Cudahy defendants, as to the alk'uations under this subhead, say 
that they have no direct or authoritative information concerning; the 
subject matter of the first ]>ai’{i,<»raph, hut that they are informed and 
believe that said alienations are untrue. Therefore, upon informa¬ 
tion ami belief, thev deny said allegations and each of them under 
the first p.araniaph of this snhhea<l. 

Cndahv defendants denv that there has been realized hv the 
f'ndahy individual defendants, or any of them, vast profits or any 
]Uf)fits. in addition to those .«hnwn uf)on the hooks of the parent 
company, ari^inn from any advantages or judvilenes nrowing out of 
interlockinn control of stockyards and .«tockyard appurtenances, as 
alleged in the second paraurajdi under this subhead. 


Nundjer of Control Comj)anies: 

Cudahy defendants deny the alle^jitions under this subhead, 
and particularly they denv that they, or anv or all of them, contnd 
or have any interest in 7t)2 corporations, or o? 1 corpoi’ations, or IMl 
trade names, or in any number of eor])or{dions or trade names re- 
nuitf'ly afiproximatini!: either f>f said alleged numbers. 

Cmlahv def(*ndants deny that thev have accpiired or have or- 
pinized any corporations, whatever, in furtherance of any ^^eneral 
scheme and plan of a(‘tion with defendants other than Cudahy de¬ 
fendants, as alleged under this suhheal. 



105 


SWIFT & COMPANY ET AL. VS. U. S. OF A. ET AL. 


lOxleiit of Industrial Control in the Substitute Foods and Un¬ 
related Coininoditics: 


(’udaliy <lefendants d(“ny tliat they, or any of tlieiii, exereise any 
decree* of control in the various incntioned industries, as alleged 
under this subhead. 

(’udahy dd'endants, as to the allegations concerning the business 
of Armour A (AJinpanv, have no direct or authoritative information, 
and therefore*, neither admit nor deny the same. 


Cudahy defendants eleny that they, or any of them, are 
JOo en<z:a‘j.ed in the busine'^^ of canned fish, vegetables, and sundry 
canned and dried fruit, and soda fountain su})})lies. 
(aidaby defendants deny that they, eu* any of them, are en^aj 2 ;ed 
in the business of fruit preserves and ^rai)e juiee, except only that 
lOdward A Cudahy, sr.. and I'dward A. Cudahy, jr., own and con¬ 
trol a corporation called The lied Wiiii*; Company (Inc.), which 
manufactures fruit ])rcserves and ^rape juice in a small and rela¬ 
tively ne^li^ible amount, and which has always been entirely inde¬ 
pendent of The Cudahy Faekin. 12 , Company. 


1 ndividiial Defendants 


('udahv defendants admit that the Cudaliv individual defendants 
aie either oflicers, directors, aj^eiits, or employees of the Cudahy 
))arent comj)anv. They deny that Cudahy individual defendants are 
iinanciallv interested to a ^roat extent in st(K-kyards, but aver that 
none of them is hnaneially interested therein except only as above 
set foi'th. Thev denv that anv of said Cudahv individual defend- 
aids are Iinanciallv interested in terminal railways, eattle loan banks, 
I'enderin.L^ c(nnpanies, and other institutions interrelated with stock- 
yards. except only that E. A. Cudidiy, sr.. owns, and for more than 
twenty years has owned, ei.<;hty (<S0) shares of stock in one rendering 
com])any and twenty-live ( 20 ) shares of .stock in another. They 
deny that any acts of theirs, or any of them enable the Cudahy 
parent company to carry out the purpose of the siqiposed combina¬ 
tions described in .slid bill of complaint, and they deny that any 
such combination exi.^ts. 

They deny that the Cudahy parent company, or its subsidiaries, 
(‘ither by itself or in conjunction with any other person or corpora- 
lion, ha.< complete control, or is likely ever to have complete control, 
or anv control, over meat products or substitute foods, as alleged 
under this subhead. 


Prayer. 


Wherefore, these defendants, having an.^wered this bill of eom- 
plaint, deny that the ])laintilf therein is entitled to the relief sought 
l>y the juaver of said bill of eom])laint, or to any relief whatever. 
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ji.L'jiinst Ciidaliy (lefoiidant.^, or any of llicni, and hcMice pray that 
Ili(‘v inav Ito, and lliat oacli of lliein inav 1)C, lu*nco disnn.^sed. 

t • < 

'riio ^’n<laliy Packinu, (‘ompany. Parent Poinpany: The 
Cndahy Paekiim ( onipany of Xc'hiaska, The(’ndahy Pack¬ 
ing (’ompany of Louisiana, Limited, The Pinlahy Paekini; 
Company of Alabama, Xa,e;]e Paekinj* (’ompany. Sub¬ 
sidiaries: Kdwai’d A. (’ndaliy, Sr., lalward .\. Cndahy, Jr., 
(Jny (’. Sliejtard, John I’L \Vai';ner, .\ndrew W. Anderson, 
lanil A. Strauss, k'rank K. Wilhelm. CuM)r^e Marples, In¬ 
dividuals, all appearin^^; hv 

CKCPCK T. lUTKlNVdlA.M, 
TllOS. CHFdCH, 

SoJiritors for ('lulaJtji I>f‘friufnnf.s. 

Piled Fehinaiy 'JT. Ih’Jh. 

lot) J a.s/rer of W^cKfern Meat Companii oinf Others, 

Filed Fehrnarv 27, 1920. 

JJie Joint and S('veral Answer of the Followinm-named I)efendant.s 

to the Pill of Complaint Filed Herein. 

(’orpoialions: 

under 

rompaiiy llie laws of— 

\\’est<*in .M(*at (Vniipany . (^'alifornia. 

Oakland Mead and Packing Company. California. 

Nevada Paekinu Company . Nevada. 

1 ndividnal: 

Fred L. Washhnrn. 

The.-e defendants now ami at all times heieafter savinjj: unto theni- 
s(*lv(‘s all manner of benefits and a<lvanlaj»;es of exeepti()n which ean 
or may lx* had or taken to tlu* many errors, uncertainties, imper¬ 
fections, and insnfiiei(‘neies in the eomphnnant’s said hill of com¬ 
plaint eontaine<l. foi* answer th(‘r(*to, oi* to .«o mneh and such parts 
th(‘i'eof as these defendants are advi.sed it is mat(‘rijd or nee(*.<sary 
for them to mak(‘ answer nnto, answering:; say: 

Th( 'se defendants avei' that nf)ne of the eoi-poralions deserilu'd as 
parent eompani(*s in the hill of eom|)laint in this cause has any own¬ 
ership int(‘r(‘st. or title in and to any of the capital stock or prop- 
(‘ilv of any of these corporation defendants, and none of these cor¬ 
poration <l(‘fendants is a snh.sidiary of any of said j)arent companies. 

“Court’s Jurisdiction.” 

These defendants neitlier admit nor deny that the parent com- 
])anies referred to in the bill of complaint, either directly or through 
•uhsidiaries are emiaiied in- 
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107 (a) The piirehasc and slaughter of live stock; 

(A) The prej)aratioii and manufacture of (Ircssed meat 
and hv-products of the slaughtered live stock; 

(r) ']'})(' cui’ing, canning, f)r otherwise preparing for the market 
of the edihle products and hy-products of the slaughtered animal; 

(d) The in-oduction and sale of nonedible hy-products and of 
articles in the manufacture of which these nonedihle produets are 
largely used; 

{(’) The manufacture, canning, or otherwise pre])aring for the 
market, sale, and distribution of certain food supi)lies other than 
meats: 


if) The manufacture and sale of various 


other {irtieles com¬ 


monly ])urchased and used either by the ])roducer of live stock, the 
companies transporting the live stf>ck or dresse<l meats, or the com¬ 
petitors of the parent companies (these are hereinafter referred to 
as unrelated commodities) ; 


hut leave the complainant to make due j»roof thereof. 

These defendants deny that they or any of them in collusion, 
agreement, or combination with the so-called parent comjianies or 
their subsidiaries or any (d’ them, or otherwise, have made any con¬ 
tract (»r in anv manner (»!• hv anv act, method, m* means have en- 
gaged in fn- are or have been a party tf) any combination in the 
foiiii of a. trust or otherwise, or conspiracy, in restraint of trade or 
(•(Miirneice among the several ^States or with foreign nations. 

These def(‘ndants denv that they or juiv of them in collusion, 
agi(‘ement, or combination with the so-called parent companies or 
th(‘ir subsidiaries (h* any of them, or otherwise, in any manner or 
by any act, method, or means have monopolized or attempted to 
monopolize or have eomhined or consj)ircd with any other person, 
pei'sons, firm, or corporation to monopolize any part of the trade or 
commei'ce among the several States ()r with foreign nations. 


These defendants denv that thev or anv of them in collusion, 

• t t / 

agreement, or combination with the so-called ]>arent companies or 
their subsidiaries or any of them, or otherwise, acting by and 
tlnough their prineipal ollicers or otherwise have attempted to 
dominate, c(mtrol, and monopolize a very great proportion of the 
food supply of the Nation and have thereby'built up an unlawful 
nionoi'<>ly and control ovei' divcis and sundry in'oducts and (*om- 
modities, ri'ha'red to in the hill of complaint. 

These detendants deny that they or any of tlunn, in collusion, 


agri'eiiK'nt, oi* combination with the so-called parent com]>anies or 
their snl>si<liai’ies or any of them are attem])ting to incr<‘ase and 
extend said alleged monopoly of the ])roducts and (*ommodities re- 
f(‘rr(‘d to in the hill of (‘omplaint. These defendants neither admit 
nor deny that the said ])arent companies and their subsidiaries 
artificially control the sup|)ly and price of the food sn]»plics of the 
.\ati(m, hut leave the complainant to make due proof thereof. 
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“()))jeo1 to he Attained.’* 


These (iefen<lants deny that ihev have created or obtained any 
inono|)oly in the intei*state trade or connneree of live stock, meat 
j)rodncts, and sul>stitnte foods, as charged in the hill of coni})laint; 
and these defendants deny that any monopoly hy the defendants 
named in the hill of complaint, as chariied therein, exists. The.«e 
defendanis deny that there has been or is in existence, as charged in 
the hill of complaint, any contract, combination, or consi)iracy in 
restraint of trade or commerce among the several States. 

On the contrary, these defendants allege that they and each of 
them is in actual and keen competition with each and evei'y so- 
callcd parent company and its snhsidiaries. 

As to the allegations and charges relating to the so-called ])arent 
companies, contained in the sections or subdivisions of the hill of 
com|>laint, entitled “The nature of the business and method hy 
which it is conducted.’* “The stockyards,” “Conveniences and fa¬ 
cilities controlled hy stockyards,” “llranch houses, route cars, auto 
trucks, and cold-storage warehouses,” “The j)arent companies’ ac- 
(piisition of ahove-dcscrihed facilities and their purpose in doing 
so,” and “(’ontracts in restraint of trade,” these defendants neither 
admit nor deny the truth thereof, hut leave the complainant to 
make due proof thereof. 

“Control of Substitute Foods.*’ 


These defendants deny that they, or any of them, have elimi- 
nat(‘'l comjietition in meat pro<lucts, as charged in the hill of com- 
])laint. Tlie.'^e defendants further denv that they or any of them 
set about to control the Nation’s su])plies of fish, vegetables, either 
fresh or canned, fruits, cereals, milk, poultry, butter, eggs, cheese, 
and other foods ordinarily handled hy wholesale grocers or pro¬ 
duce dealers, as charged in the hill of complaint. 

These defendants deny that they, or any of them, ever employed 
their di.^trihutive facilities, or otherwise, to fix prices so low as to 
eliminate competition. 

These defendants deny that they, or any of them, have attempted 
to monopolize cf)mmerce in any of the food ])roducts mentioned in 
the hill of complaint, and they deny that any act or acts of these 
defendants have resulted in the defendants obtaining complete con¬ 
trol of any food f>roduct, as charged in the hill of comf)laint. 

These defendants deny that unless prevented hy a decree of this 
court the defendants will, within the compass of a few years, con¬ 
trol the quantity and j)rice of each article of food found on the 
American table, as charged in the hill of complaint. 

“Extent to Which the Monoj)olistic Attempts Have Been Successful.” 

These defendants neither admit nor deny the allegations and 
charges relating to the so-called parent companies, contained 
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lOO in tlie section or subdivision of the bill of complaint, en¬ 
titled as above, lait leave the complainant to make due proof 
thereof, except that these defendants deny that, if the growth of 
the parent companies and their subsidiaries is permitted to con¬ 
tinue unchecked, they will within a few years completely control 
the various industries in which the defendants are engaged. 


^‘Individual Defendants.” 


Defendant Fred L. Washburn denies that he is either an officer, 
director, agent, (ji* emj)loyee of any of the so-called i)arcnt com¬ 
panies or their so-called subsidiaries, or a large stockholder of any 
of the said parent com})anies or their subsidiaries, and he further 
denies that, in his individual capacity, he is tinancially interested 
to a great extent in the stockyards, terminal railways, cattle loan 
banks, rendering companies, and other companies intimately re¬ 
lated with the stockyards as charged in the bill of complaint. He 
further denies that in addition to his individual holdings he holds 
stock in any corporation dealing in the so-called substitute foods 
and so-called unrelated commodities for the benefit of the said 
parent companies. 

Defendant Fred L. Washburn denies that he has or exercises any 
control over the facilities or instrumentalities of the meat business 
as charged in the bill of complaint, and he denies that by reason 
of any interest which he may have in such corporations dealing in 
so-called substitute foods and so-called unrelated commodities, the 
so-called parent companies are enabled to carry out the alleged 
purpose of the combinations charged in the said bill of com[)laint. 

Defendant Fred L. Washburn denies that anv interest which he 


may have in any corporation hereinbefore de.scribed, is now or will 
continue to be a sinister or ever present means of furthering any 
attempt to monopolize or to i)erfect a nionoi>oly so that the so-called 
parent companies or their subsidiaries will have or will ever have 
complete control either of meat products or of all socalled substi¬ 
tute foods consumed in the United States as charged in the bill of 
complaint. 

“Subsidiaries Defendants.” 


These defendants deny that they, or any of them, are subsidiaries 
owned or controlled by the so-called parent companies, and they 
further deny that the |)arent companies, or any of them, has any 
ownership, interest, or title in and to any of the capital stock or 
j)ro[)erty of any of these defendants. 


Conelusion. 

As to all other averments of said bill of complaint which are 
not hereinbefore denied or admitted, these defendants make no 
answer, but pray strict proof. 

These defendants allege that the allegations and charges 
110 in each of the paragraphs of the bill of complaint are not 
sutHciently detinite and specific to constitute a violation of 
law, but are too general and vague. 
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'I'Ik'sc' dcfcndiinls nllcjio lluil the hill of eom|tlaint <loes not allege 
acts or facts to eoiistitute a violation of law, hut that the eharji;es 
eontained in the hill of eoni])laint and in each paraj^raph thereof 
ar(‘ niei'e statiiia'iits of le,2,al eonelnsions. 

1'hese d(‘fcndants deny that eoinplainant is entitled to th(‘ relief, 
or any part thei-eof, as prayi'd for in its hill of complaint, and alh'^e 
that coni]>lainant nndei' the allegations of its complaint is without 
standing or riuhl in this court or in any court of eipiity. 

These d(‘fendants di'iiy all and all maniU'r of unlawful acts what¬ 
soever wh(‘i-eof th(W are in anywise* hy the* said hill of complaint 
chained: all of which matters and things these deh'iidants ai’e ready 
and willinii to prove as this luinorahle court shall dii’cct. 

Tlu'se dc'fi'udants pi’ay in all thinus the same henefit and advan- 
ta<i(* of this, their answer, as if they had pleaded or demurred to 
said hill of com])laint. 

Wh(*r(‘fo?c. th(‘S(‘ defendants pray that the hill of complaint herein 
he dismis'eel with costs. 

WKSTEKX MEAT COME.VXY, 
OAKLAXI) MEAT AXD PArEIXd 
COM PA NY. 

XEVADA PA(M\MX(; ('O.MPAXY, 
EPED E. WASIIlirPX, 

IE' IIEXPY VEEDEP, 

Thru' SoJIrlfor. 

111 Ansnvr of X/ tr K))f/Jamf Mrof iX W(tnl (^oinpnnif anA 

Oihfrif. 


Eileel Eehrnary ‘27, 


1020. 


The 


Joint ami Seweral Answ(‘r of the Eollowinu; (^)r))oralions, 
fendants, to the Pill of (^)mplaint Filed Herein. 


De- 


Xame 


Orjjnnized 
under laws of— 


Xew Englaml Dro.sscd Meat X. AVool Company.AJaino. 

Xoith Packing k Provision romj)any.Maine. 

The SjK'rry vN' P>arues Company.Connecticut. 

John P. S<jnire k Comjainy.Maim*. 

John P. S(pnr(‘A’ (A)m))any (Inc.).Massaclms('tts. 

John P. Sduire A (’ompany (fnc.).Phode Island. 

Spriniilield Provision Company.Xew Hampshire. 

AVhite. IVvey and Dexter Company.Maine. 


Thes(* <lefendants. now ami at all times heri'after .«avini>; unto 
themselves all maniK'r of henefits and advanta,n(‘s of exception which 
can or may he ha<l or tak(‘n to the many ei'rors. nnec'rtainties, im])er- 
f(‘ctions. and insulliciencies in tin* c(miplainant’s said hill of ('om- 
plaint contained, foi* answei* th(‘reto or to so much and such parts 
thereof as the.<(‘ <lef(‘ndants are advised it is material or necessary 
for them to make answer unto, answering, say: 
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These defendants aver tliat none of tlie corporations described as 
j)arent conij)anies in tlie bill of complaint has any ownership, in- 
icrest, or title in and to any of the capital stock or pro])erty of any 
of these defendants, and none of these defendants is a subsidiary of 
any of said parent companies. 

‘^Court’s Jiiri.sdiction.’’ 


These defendants neither admit nor deny that the parent com¬ 
panies referred to in the hill ot complaint, either directly or through 
subsidiaries, are engaged in— 


ll*i (a) The ])ur(*hase and slaughter of live stock; 

( h) The prej)aration and manufacture of dressed meat and 
by-products of the slaughtered live stock; 

(r) The curing, canning, or otherwise i)reparing for the market 
of the edible j)roducts and hy-products of the slaughtered animal; 

(d) d'he production and sale of nonedihle by-products and of arti¬ 
cles in the manufacture of which these* nonedihle products are* largely 
use'el; 


(c) The manufae*ture*, e^anning 
market, sale, anel elistrihutieui of 
me*ats; 


. or e)the*rwise* preparing for thee 
e*e*rtain fooel supplie\< othe*r than 


(/) The manufae-tuie* and sale* of various eethe'i* artie-les e'emimeenly 
purchaseel anel u<e*el either by the* proelue*e*r of live* stoe-k, the com- 
jeanies transpeerting the live steee'k e»r elresseel meats, or the e'e)m|)eti- 
teers e)f the ])arcnt ee)mpanie*s (the*se* are* here*inaftei* re*ferre*d to eus 
unrelateel ceemmeeelities) ; 


hut leave the ceemplainant tee make* elue proeef thei-e'of. 

These elefenelants ele*ny that ihew or any eef the*m in e‘ollusie)n, 
agreement, or e*e)iuhinatie)n with the se>-called jtiirent companies or 
the*ir suhsieliaries or any eef them, eer eetherwise, have made any con¬ 
tract, eer in anv manner eer hv anv ae*t, metheKl, eer me*euis have en- 
gaged in, or are or have been a jearty to any e*omhinatie)n in the 
form of a trust eer eitherwise, eer consi)ira(\v, in restraint eef trade 
or commerce ameeiig the several States, eer with foreign nations. 

These defendants denv that thev or anv of them in collusion, 
agreement or comhination with the so-called parent companies or 
their subsidiaries, or anv of them, or oth{*rwise. in anv manner or 
by any act, m(*thod, or means have monopolized or att(*mpt(*d to 
niono})olize, or have cond)ined or cons]>in*d with any othei* person, 
])ersons, firm or corporation to monopolize any part of the trade or 
commerce among the .‘Several States or with foreign natirm-:. 

The.^e defendants deny that they, or any of thi*m, in eollusion, 
agrt*ement, or combination with the so-called paivnt com])anies or 
their subsidiaries, or any of them, or otherwise, acting by and through 
their principal otlicers, or otherwise, have attemj)ted to dominate, 
control, and mono])olize a very great ])ro])ortion of the food sup])ly 
of the Nation and liave thereby built up an unlawful mono])oly and 
eontrol over divers and sundry products and commodities referred 
to in the hill of com])laint. 
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These defendants denv lliat Ihev. nr anv of lliein, in eollnsion, 
a^i-ceni(*nt, or (•onil)inalion with the so-eallc'd ]>ai(*nt eoinjuniies or 
their subsidiaries, or any of tliein. are atti'inptinj; to inerease and 
extend said alleged monopoly of the products and eonnnodities re¬ 
ferred to and as charged in the hill of comj)laint. These defendants 
neither admit nor deny tlnit the said parent companies and their 
subsidiaries artificially control the supply and price of the food 
snj)plies of the Nation, hut leave the comi)lainant to make due jiroof 
thereof. 


11M 


“()hject to he Attained.’’ 


These defendants denv that thev, or anv of them, have created or 
obtained any mono])oly in the interstate trade or commerce of live 
stock, meat ])rodncts, and substitute foods, as charged in the bill of 
complaint: and these defendants deny that any monopoly by the de¬ 
fendants named in the bill of complaint exists, as is eliarged in the 
bill of comj)laint. These defendants deny that there has been or is 
in existence, as charged in the bill of com])laint, any contra(*t, com¬ 
bination, or consj)iracy in restraint of trade or commerce among the 
several States. 

On the contrarv, these defendants allege that thev and each of 
them is in actual and keen com])etition with each and every so-called 
j)arent com])any and its subsidiaries. 

As to the all(‘gations and charges relating to the .^o-called parent 
com[)ani(‘s, contaiiu'd in the .‘sections or snlxlivisions of the bill of 
complaint, entitled The nature of the bnsim'ss and method by 
which it is conducted;” ‘‘The .stockyai^ds“Conveniences and 
facilities controlled by stockyards;” “Branch hon.^es, route cars, 
autotrucks, and cold-storage warehouses,” “The ])arent companies’ 
acquisition of above described facilities and their purpose in doing 
so;’’ and “Contracts in restraint of trade,” the.^e defendants neither 
admit nor deny the truth thereof, but leave the complainant to 
make due proof thereof. 




“Control of Substitute Foods. 

These defendants denv that thev or anv of them, have eliminated 
cf)mpetition in meat jnoducts, as charg(‘d in the hill of complaint. 
These defendants further denv that thev or anv of (hem set about 
to control the Nation’s su])plies of lish, vegetables, either fresh or 
canned, fruits, cereals, milk, poultry, butter, eggs, cheese, and other 
foods ordinarily handled by wholesale grocers or jn'oduce dealers, 
as charged in the bill of complaint. 

These defendants deny that th(‘v, or any of them, ev(*r cmj>l(»yed 
their distributive facilities or otherwise, to tix prices so low as to 
eliminate competition. 

These defendants deny that they, or any of them, have att(‘mi)ted 
to monoj)olize commerce in any of the food products mentioned in 
the bill of complaint and they deny that any act or acts of these 
defendants have resulted in the defendants obtaining comj>lete con¬ 
trol of any food product, as charged in the bill of complaint. 
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defoncLants donv that urdoss i)rcventc‘d by a decree of this 
court, the defendant will, within the compass of a few years, control 
the (piantity and price of each article of food found on the Ameri¬ 
can table, as charged in the hill of com|)laint. 

114 “Extent to Which the Monopolistic Attem])ts Have lleen Suc¬ 
cessful.’’ 

These defendants neither admit nor deny the allegations and 
charges relating to the so-called ])arent companies, contained in tin* 
section or subdivision of the hill (d complaint, entitled as above, hut 
leave the complainant tf) make due proof thereof, except that the.^e 
defendants deny that, if the growth of the parent companies and 
(heir subsidiaries is ])ermitte<l to continue unchecked, they will 
within a few years completely control the various industries in which 
th(* defendants are engaged. 

“Individual Defendants.” 

These defendants neither admit nor denv the allegations and 
charges relating to the individual defendants and the so-called par¬ 
ent companies contained in the section or subdivision of the bill of 
complaint entitled as above, but leave the complainant to make due 
pro( )f thereof. 

“Subsidiaries Defendants.” 

These defendants denv that thev, or anv of them, are subsidiaries 
owned or controlled by the so-called parent comi)anies, and they 
further deny that the parent coni|)anies, or any of them, has any 
ownership, interest, or title in and to any of the capital stock or 
property of any of these defendants. 

ronclusion. 

.\s to all other averments of said bill of comi)laint which are not 
hereinbefore denied or admitted, these defendants make no answer, 
hut ])ray strict proof. 

These defendants allege that the allegation and charges in each 
of the paragraphs of the bill of complaint are not sufficiently definite 
and s]>ecific to constitute a violation of law, hut are too general and 
vague. 

These defendants allege that the bill of complaint does not allege 
acts or facts to constitute a violation of law, but that the charges 
contained in the bill of complaint and in each paragraph thereof are 
mere statements of legal conclusions. 

ddiese defendants deny that complainant is entitled to the relief, 
or any part thereof, as prayed for in its bill of complaint, and allege 
that complainant under the allegations of its complaint is without 
standing or right in this court or in any court of equity. 

These defendants deny all and all manner of unlawful acts what- 


8—Idficm 
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soever whereof it is in anywise by the said bill of complaint charged; 
all of which matters and things these defendants are ready and 
willing to prove as this honorable court shall direct. 

These defendants ])ray in all things the same benefit and ad¬ 
vantage of this, their answer, as if they had pleaded or demurred to 
the bill of coni])laint. 

115 Wherefore these defendants pray that the bill of complaint 
herein be dismissed with costs. 

New England Dressed Meat tt IVool Company, North Pack¬ 
ing & IVovision Company, The Sperry ifc Barnes Company, 
John P. S(|uire tV: (’om])any, John P. Squire & Company, 
Inc. (Massachusetts), .lohn P. Squire & Company, Incor¬ 
porated (Rhode Island), Sjningfield Provision Company, 
IVhite. Pevev and Dexter Company, 

By HENRY VEEDER, 

Their Solicitor. 


Sfi])i(lafion and Proponed Decree. 

Filed Februarv 27, 1920. 

fc 7 

It is hereby stipulated by and between the parties hereto that the 
decree hereinafter contained may, uj)on consent of the parties and 
without any findings of fact, be entered in this cause. 

The corporation and individual defendants, while maintaining the 
truth of their answers and ass(‘rting their innocence of any violation 
of law in fact or intent, nevertheless, desiring to avoid every appear¬ 
ance of placing themselves in a j)osition of antagonism to the Gov¬ 
ernment, consent to the making and entry of j^aid decree; but this 
stipulation shall not constitute or he considered as an admission, and 
the rendition or entry of the decree, or the decree itself, shall not 
constitute or be considered as an adjudication that the defendants, or 
anv of them, iiave in fact violated anv law of the United States. 

V " *, 

The decree above referred to is as follows: 

(In the original “Stipulation and Proposed Decree'’ liled in the 
Supreme Court of the District of Columbia there was inserted here 
the proposed decree which was the decree entered in this cause 
I lb by said court and is set out in full in the book on pages 1 to 
12, both inclusive, but is omitted here to avoid unnecessary 
i-epetition.) 

riated M\ashington. D, C.. February 27, 1920. 

A. MITCHELL PALMER, 

Attorney General of United States. 
CHAS. J. FAULKNER, Jr., 

Attorney jor Armour and Company (III.), Armour Com- 
jxiny (N. J.), Armour & Company (Ky.), Armour & Corrib 
pany (Tex.), Armour die Company (Ltd.) (La.), The 
Anglo American Provision Company (III.), The Colorado 
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Packing and Prorision Compang (Polo.)^ Fowler Packing 
('ompang {Me,.). Ilanintond leading Compang (HL), The 
\eii) York Pnfriter.s Pressed Meat ('(tmpang (.V. 1 .), .1^- 
lanfic Hotel Siipplg Compang (Inc.), {X. i .); J. Ogden 
Arntonr, CJtarles il’. Annonr, A. W’afson Armonr, Lau¬ 
rence II. ArnKfiir, ArfJinr Mf 'eker, Pohert J. Dunham, F. 
Fdson White, (ieorge M. Willetts, Frederick ]l\ Croll, 
(ieorge B. Pobhinn. 


IIENKY VEEDEK, 

Attorneg for Su'ift tC* Compang {111.). Su'ift ct’ ('ompang (Il\ 
Va.), Swift ct- ('ompang {Inc.) {Kg.). Swift d' ('ompang 
(Ltd.) (La.), Sv'ift (y'ompang {Me.). Snift Beef Com¬ 
pang (Me.), lAiited Dressed Beef Co. of Xeii: York (.V. Y.), 
J. J. Harrington K ('ompang (Inc.) (A\ Y.), Bimhler 
Compang (A\ J.), The (i. H. Hammond ('ompang 
{Mich.), Omaha Parking ('ompang {Kg.), Plankinton 
Packing ('oncpang {Wds.), Stnrferant Haleg, Beef (k 
Snpplg Compang (Ma.'^s.), E. K. Pond Packing Compang 
(III.), J an W^agenen K Schickhans Contpang (X. J.), 
We.stern Packing ('ompang {('<do.), Hantmond ]ieef Com- 
panij (Mich.), Omaha Meat ('ompang (('alif.), A. Can- 
field ('ommissio)i Compang {X. J.), H. C. Derhg ('ompang 
(X. Y.), Metr(tp(ditan Hotel Snpplg Compang (Me.), 
]"ermonf Snpplg Compang (Mass.), The IDdchkissi Beef 
Co. (X. Y.), Xeir England Dressed Meat d- Wool Company 
(Me.), Xorth Packing ck Prorision Compang {Me.), 
Sperry Barnes ('ompang {('onn.), John P. Sfpiire & 
Compang {Me.), John P. St/nire ck ('ompang (Inc.) 
(Mass.), John P. S(jnire ck ('ompang (Inc(trp(trated) (R. 
/.), Springfield Provision Compang (Y. //.), Wltite, Peveg 
d' Dexter ('ompang {Me.), Louis F. Swift, Edward F. 
Swift, Charles H. Su'ift, (in.darns F. Swift, Jr., Harold H. 
Swift, Alden B. Swift, Oeorge H. Sidft, Laurence A. Car¬ 
ton, Frank S. Hayward, Charles J. Peacock, Wilfred TE. 
Sherman, Wellington Leavitt, J<dni M. ('haplin, William 
B. Tragnor. 

M. W. l^OROERS, 

Attorney for Morris ck ('ompang {Me.), Morris Packing Com¬ 
pany (Me.), Mitrris cC’ ('ompang (X. J.), Morris d: 
('ompang (La.), Morris ik ('ompang of Pennsglvania (Pa.), 
Joseph Stern x S(tns, Inc. (X. Y.), Brooklyn Beef 
117 (k Provision Co. (X. Y.), Condit Beef and Provision 
Compang (X. J.), ('orwin Wilde ('ompang (Mass.), 
Donnelly & Compang, Inc. (Mass.), Xational hotel Sup¬ 
ply Compang (///.), Chamberlain ck Compang, Inc. 
{Mass.), J. M. Wil.^on ck Company (Mass.), Middletown 
Beef and Provision ('ompang {Mass.), Glenn d' Andersim 
Co. (III.), Edward Morris, Xelson Morris, Louis H. Hcif- 
maim, ('harles M. McFarlane, Harry .1. Timmins. 
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JEWELL P. LIGHTFOOT, 

Attorne^j for Wilson Co., Inc. (N. Y.'), Wilson & Co. 
(S. Wilson JL- Co., Inc., of Calif. (Nev.), Wilson & 
Co., Inc., of Louisiana (La.), Wilson & Co., Inc., of Okla. 
(Okla.), South Dakota Provision Co. (S. D.), Gotham Ho¬ 
tel Snpplr/ Co., Inc. (X. V.), Standard Beef Co. (N. Y.), 
Stiefel-O’Mara Co., Inc. (X. Y.), Drexel Packing Co. (N. 
)\), Albert Lea Packing Co., Inc. (Va.), Mmismppi Pack¬ 
ing Co., Inc. (Lflf.), Morton-Gregson Co. (Del.), Paid 0. 
Reymann Co. (ll\ La.). Standard Provision Co. (N. J.), 
Central Products Corporation (I «.), Thomas E. Wilson, 
Arthur Lorvenstein, Jnroh Moog, Vonce De Leon Skip- 
worth, Arthur L. Smith, James .1. Hamilton, George D. 
Hopkins. Adolph E. Peterstm, George H. Cowan, William 
Bnethe, Carl F. Burrell, James C. Good. 

THOMAS CPEIGH, 

Attorney for the Cudahy Packing Company (Me.), Cudahy 
Packing Company of Xehraska (Xeh.) (Uidahy Packing 
Company of Alabama (Ala.), Pudahy Packing Company 
Louisiana, Ltd. {La.), Xagle Packing Company (N. J.), 
Edward A. Pudahy, Sr., Edward A. Pudahy, Jr., Guy C. 
Shepard, John E. W agner, Audrey' Il\ Anderson, Emil A. 
Strauss, Frank E. W'ilheln\, Gein-ge Marples. 

HENPY VEEDER, 

.{ttorucif for W’estern Meat Company (iyal.). 

■ HENRY VEEDER, 

Attorney for Oakland Meat and Packiitg Pompany (Calif.). 

HENRA^ ATOEDER, 

Attffrney for Xevada Packing (himpany (Xev.) 
HENRY VEEDER, 

Attorney for Fred L. W^ashhurn. 

118 Decree and (Consents. 

Filed February 27, 1020. 

This cause havin^>: come on to be heard on this 27th day of Feb¬ 
ruary, in the year 1920, before the Hon. Walter L McCoy, Chief 
Justice, and the petitioner having a])peared by the Hon. A. Mitchell 
Palmer, Attorney General of the tTiited States, by its district at¬ 
torney, John E. Laskey, and by Isidor J. Kre.<el, John H. Atwood, 
and Joseph Sajiinsky, s})ecial a.<sistants to the Attorney General, 
thereto duly authorized, and having]; moved the court for an in¬ 
junction in accordance with the prayer of its petition; and it ap¬ 
pearing to the court that the allegations of the petitioner state a 
cause of action against the defendants under the provisions of the 
act of July 2, 1890, entitled “An act to j)rotect trade and commerce 
against unlawful restraints and monopolies,’’ and acts amendatory 
thereof and supplemental or additional thereto, and that the court 
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has jurisdiction of the persons and the subject matter; and the sev¬ 
eral defendants havinji; accepted service of process and having ap¬ 
peared and filed answers to the petition, which answers are on file 
in the office of the clerk of this court; and the parties having this 
day entered into a stipulation in this action, which stipulation is 
on file in the office of the clerk of this court, and from which it 
appears, among other things, that while the defendants and each 
of them, maintain the truth of their answei*s and assert their inno¬ 
cence of any violation of law in fact or intent, they nevertheless, 
desiring to avoid every a})))earance of ])lacing themselves in a posi¬ 
tion of antagonism to the (Government, have consented and do con¬ 
sent to the making and entry of the decree now about to be entered 
without any findings of fact, ui)on condition that their consents to 
the entry of said decree shall not constitute or he considered an ad¬ 
mission, and the rendition or entry of said decree, or the decree itself, 
shall not constitute or be considered an adjudication that the de¬ 
fendants or any of them have in fact violated any law of the United 
States. 

Now, upon the petition, the answers of the defendants, and the 
aforementioned sti[)ulation and consents of the parties, all on file 
in the office of the clerk of this court, and on motion of the peti¬ 
tioner, it is ordered, adjudged, and decreed as follows; 

First. That the corporation defendants and each of them be, and 
they are hereby, jointly and severally per])etually enjoined 
119 and restrained from, either directly or indirectly, by them¬ 
selves or through their officers, directoi's, agents, or serv^ants, 
in any manner maintaining or entering into any contract, combina¬ 
tion, or conspiracy with each other, or with any other person or 
persons, in restraint of trade or commerce among the several States, 
or from either directly or indirectly, by themselves or through their 
officers, directors, agents, or servants, either jointly or severally mo¬ 
nopolizing or attempting to monopolize or combining or conspiring 
with each other, or with any other ])erson or ])ersons, to monopolize 
any part of such trade or commerce. 

Second. That the defendants and each of them be, and they are 
hereby, jointly and severally peipctually enjoined and restrained 
from owning, either directly or indirectly, individually or by them¬ 
selves, or through their officers, directors, agents or servants, any 
capital stock or other interest whatsoever in any ])ublic stockyard 
market company in the United States, or in any stockyard terminal 
railroad in the United States, or in any stockyard market newspaper 
or stockyard market journal published in the Ignited States, except 
in so far as the court may permit any of the individual defendants 
to retain any such interests upon the conditions and in sucli cir¬ 
cumstances as are provided for in ])aragra|)h tenth of this decree; and 
said defendants and each of them are hereby further enjoined and 
restrained from accepting or permitting to be given, directly or in¬ 
directly, on any pretext whatever, to any of them, or to any of their 
officers, directors, servants, or employees, for the use and benefit of 
the corporation defendants or any of them, any capital stock or 
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other intcn'sl in any |>nl)lic stockyard market eomiiany, stockyard 
t(‘rininal railroa<l, or stockyard market newspaper or stockyard mar¬ 
ket journal. 

Third. Tliat the corporation defendants and each of them and 
lli(“ir successors and assiuns l)e. and they are liereby, perpetually 
(‘ujoined and restrained from, either directly or indirectly, by them¬ 
selves or through their oflicers, directors, agents, or servants, through 
any device or arrangement whatsoever, usinj; or permitting any 
other ]>erson, linn or cor]K)ration to use their distributive system 
and facilities, including their branch houses, route cars, and auto 
trucks, or any of them, in any manner for the purchase, sale, 
handling, transporting, distributing, or otherwise dealing in any 
of the aiticles or commodities named and described in ])aragrai)h 
fourth of this decree, except in so far as ])ermitted in sfiid ])aragraph 
fourth, and exce))t refrigerator cars when in good faith leased to 
common carriers, or furnished to them for their use as common 


carriers. 

The corporation defendants or any of them may from time to 
time lease, sell or otherwise dispo.se of any of the items of their 
ilistrihutivc svstcan fi’(*c from anv of th(‘ restrictions of this decree 

t t 

when they ha\(* a sni jdnsage thereof (H* when su(*h items have heccunc 
obsolete oi- arc* otlnawisc not rc(pnr(‘d foi’ the business of the de¬ 
fendants oi’ any of them. Hut no sale, h'asc. or other dis|K)sition of a 
substantial part (»f (hdendants' rcsp(*ctive distributive systems or such 
(listrilaitivc svstem as an (*ntirclv shall he nnule without 


I’JO suhmittinii the same to th(‘ court for the court’s investiga¬ 
tion and dcti'iinination as to wheth(*rsaid proposed sale, lcas(‘, 
or other dis]>osition is in accoidance with the spirit and [luipose of 
this d(‘ci‘(‘(‘. and without notice of the application for such approval 
first giv(‘n to the Attorney (hmeral. Nothing herein contained 


shall Ik* construed to prohibit tin* defendants or any of them from 
mortgaging or oth(*rwis(* ci'cating liens on said distributive svstem 


or pa i t s th(*reof. 

l''onrth. That the coi]»oration deh'iidants and each of them he, 
and they arc* hi'iehy. ]K'r)K*t ually (‘iijoiiK'd and restrained from, in 


the I’nitcd Stat(*.<. 


cith(*r directIv or indirectlv, bv themselves or 

t fl 


through their ot}ic(*rs. <lirectors, agents, or servants, engaging in or 


carrying (»n. (‘ither by c(»nc(*rt of action or otherwise, either for do- 
iiH'stic trade or for (*x|>o!‘t trade, the manufacturing, jobbing, selling, 
tiansporting ((*xccpt as common carri(‘rs). distributing, or other- 
w\<(* dealing in any of the following ])rodncts or commodities, except 
when such products or commodities are purchased, transported, or 
us(*d ( 1 ) as .'U|»plies in riperating their jiacking houses, Viranch 
luMises. or other facilities ns(‘d by th(‘m. or as an incident in the 


pro( ess(‘s (»f manufacturing soap or packing-hou.'^e products; (2) in 
the construction and physical maintenance of their packing houses, 
h-anch houses, or oth(*r facilities used by them; (d) in the operation 
(»f th(*ir restaurants, laundries, or other conveniences, primarily for 
the benefit of their employees; or (4) in combination with meat, 
to wit: 
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1. Fresh, canned, dried, or salted fish, including therein, but in 
nowise limiting the foregoing general description, the following, 
to wit: 


Canned oysters. 
Canned mackerel. 
Bulk mackerel. 


Ihilk, canned and 
cured herring. 
Canned salmon. 


Canned sardines. 
Canned shrimp. 
Canned tuna fish. 


2. Fresh, dried, or canned vegetables, excej)t in combination with 
meats, including therein, but in nowise limiting the foregoing gen¬ 
eral description, the following, to wit: 


Asparagus. 
Navy beans. 
Lima beans. 
Peas. 

Beets. 


Corn. 

Okra. 

Potatoes. 

Tomatoes. 

Celery. 


Garlic. 

Horse-radish. 

Pumpkins. 


‘). Fresh, crushed, dried, evaporated, or canned fruits, including 
therein, but in nowise limiting the foregoing general description, the 
following, but not including the same when used as an ingredient of 
mincemeat, to wit: 


Ginger. 

Cherries. 

Apple butter. 

Apricots. 

Blackberries. 

Peaches. 


Pineap|)le. 

Kaspberries. 

Currents. 

P'igs. 

Gooseberries. 

Oranges. 


Strawberries. 

Apples. 

Prunes. 

Kaisins. 

Dates. 


121 4. Confectionery, sirups, soda-fountain supplies and sirups 

and soft drinks (gra[)e juice is not included in this paragraph 
4; see paragraj)!) 14), including therein, but in nowise limiting the 
foregoing general dcscri])tion, tlie following, to wit: 


Aj)ple cider. 

Cherry juice. 

Coca Cola. 

Creme de nienthe. 
Crushed nut frappe. 


Ginger ale. Root heer. 

Green pineapple sirup. Vanilla extract. 

Lemon extract. V'ln liz. 

Marshmallow top[)ing. 

Orange extract. 


5. Molasses, honey, james, jellies, and preserves of all kinds, 
b. Spices, sauces, condiments, relishes, and sauerkraut, including 
therein, but in nowise limiting the foregoing general descri])tion, the 
following, to wit: 


Catsup. 
Chili sauce. 
Cinnamon. 
Cloves. 


Mustard. 

Mustard seed. 

Olives. 

Oyster cocktail sauce. 


l^cj)]^er. 

Pickles. 
Spinach chili. 
Tomato catsup. 


7. Coffee, tea, chocolate, and cocoa. 
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S. Niils. iiH-liKliiiu llu'K'in llic t‘<»ll<)win^. lo wit: 

Almond.^. Pecans. Walnuts. 

l>nt not including ])eannts. 

I'dour. su<»ar. and riee. 

Ht. Pread, wafers, eraekei-s, hiscuits. 

11. (Vr-als, ineliidinu; therein. l)nt in nowise limiting the fore- 
iioin^ lieiHMal <leseri|)tion, the followini^. to wit: 

(^li])])ed oats. Rolled oats. 


(h its. 

Oats. 

Hominy. 
Hominy feed. 
Horse feed. 
l)i‘ew(*is’ tlakes. 
Brewers' orit. 
Brewers’ meal. 
Buckwheat. 
CaniKMl hominv. 


('oi*n <411 ts. 

(iroiind meal, 
(xroiind oats. 
Ground corn, 
('racked corn, 
(^rushed white oats. 
I'Ved barley, 
f'eed meal. 

Feed wheat. 


Standard middlings. 
Standard spring* brand. 
Spaghetti. 

Vermicelli. 

Macaroni. 

Corn Hakes. 

Wheat foods. 


12 . (liain. 

Bk Misccllancoii.> articles, to wit 


('igaiy. 

('hina. 
I*'mnitm-c. 

1 Hninti, starch. 


I >ra.'<s cast i n g s for 
hca\ V ordnance. 
Brick. ‘ 

Ihiilders' hardware. 


I'cnce ]>osts and wire Bumping posts for 
fences. railroads. 

Alfalfa meal. ('ement, lime, plaster. 

Babbitt. Doors and windows, 

liar iron. Dried hrewei's' grains, 

liiialing an<l twine. Lath. 


Pilling and fruil han¬ 
dling machinery. 
RooHng. 

Sand and gravel. 
Shingles. 

Soda fountains or ])arts 
thereof. 

Struetural steel. 

Tile. 

Waste. 


122 Ami the eorporation defendants and eaeh of them he. and 
they are hereby further perpetually enjoined and restrained 
fi-om owning, either diiectly or indirectly, severally or jointly, by 
1 h( niselvis. oi- t}K)rugh their oHicers. directors, agents, or servants 
any ca|>ilal .-l(»ck or other interest whatsoever in any corporation, 
liiin. oi- association cxceid common carriem, which is in the busi- 
nc.«:s, in the Fniled States, of manufacturing, jobbing, .selling, trans- 
p(»rling. exc(pl as common carriers, distributing, or otherwise deal¬ 
ing in any of the above-de.s(*i‘ihed products or commodities. 

Fifth. That the individual defendants, and each of them, be, and 
they are hereby. ))erpetually enjoined and restrained from, in the 
Fnitcd States, either directly or indirectly, by them.selves or through 
their ag(*nts, .'Servants, or employees, owning voting stock which in 
the aggregate amounts to od ])cr cent or more of the voting stock of 
any cor])oration. exce])t common carriers, or any interest in such 
corj)oration resulting in a voting |)ower amounting to oO ])er cent 
or more of the lotal voting pow(‘r of such corporation, or which 
interest bv anv device gives to anv such defendant or defendants a 
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voting I)o\ver of oO ])cr (onl more* in any such corporation, or a 
half interest or more in any linn or associati(ni which corporation, 
liiin, or association may t)e, in the United States, in the business of 
manufacturing, jobbing, selling, trans])orting. distributing, or other¬ 
wise dealing in any of the following products or commodities, to wit: 

1 . Fresh, canned, dried, or salted fish, including therein, but in 
no wise limiting the foregoing general description, the following, 
lo wit: 


(’anned oysters. 

( anned mackerel. 
lUilk mackerel. 


Bnlk, canned, and 
cured herring. 
Canned .<almon. 


Canned sardines. 
Canned shrimj). 
Canned tuna fish. 


2 . Fresh, dried, or canned vegetables, except in combination with 
meats, including therein, but in nowise limiting the foregoing gen¬ 
eral description, the following, to wit: 


.\sparagus. 
Navy beans. 
Fima beans. 
Peas. 

Beets. 


Corn. 

Okra. 

Potatoes. 

Tomatoes. 

Celerv. 


Garlic. 

Horse radish. 
Piimi)kins. 




I'resh, crushed, dried, evaporated, or canned frnits. inchaling 
therein, hnt in nowise* limiting the foregoing general descri})tion, 
the following, but not including the same when used as an ingredi<‘nt 
of mince meat, to wit: 


Ginger. 

Cherries. 

Apple butter. 

Apricots. 

Blackberries. 

Peaches. 


Pineapples. 
Bas])beri ies. 
Currants. 
Figs. 

Gooseberric‘s 

Oranges. 


Strawberries. 

A)>})les. 

Prunes. 

Paisins. 

Dates. 


12 .’) F Confectionery, sirups, soda fountain supplies, and siru])s 

and soft drinks not including gra]»e juice, including the cin. 
but in nowise limiting the fort‘going general description, the follow- 


no'^ 


to wit: 


A|)ple cider. 

('herry juice. 

( oca Cola. 

Creme de menthe. 
Crushed nut fra])pe. 


Ginger ale. Boot heer. 

Green })incaj»ple simp. \"anilla extract. 

Femon extract. Aun liz. 

Marshmallow to])ping. 

( range extract. 


.'). Mol assc's, honew, jams, jellies, and preserves of all kinds. 

(). Spices, sauce's, condi’nents, rclishe's, and .siuerkraut, including 
Iheiein. but in nowise limiting the foregoing general descri])tion, the 
following, to wit: 


Catsu]). 
Chili sauce. 
Cinnamon. 
Cloves. 


Mustard. 

Mustard seed. 

()lives. 

Ovster cocktail sauce. 


Pepper. 

Pickles. 

Spinach chiPi. 
'Foinato catsu}). 


SWJFT A ( OMl'ANY KT AL. Vi?. U. S. OF A. FT AL. 


7. CollcH*. ton. oli() 0 (»l:>{o, ninl oocon. 

■S. Nuts, including tiioroiii the following', to wit: 

Almonds. Pooans. Walnuts. 

lint not inolndiiii!: poanuts. 

it. Flour, snuar. and rioe. 

Pt. Broad, wafers, oiaokors. hisonits. 

And fuitlioi’ |K‘i']>otually onjoininu; and rostraininu .<ai<l individual 
dofondants and oaoh <>f tli(*m from individually oi* jointly. oith(*r 
<iii-ootly or indii-(‘otly. by tliomsolvc's or tlinm*!;!! tlioir aiixuits. serv¬ 
ants. OI- (*m|>lovo(‘s. ado])timi any device or an-annement whieli by 
leason of tlu‘ n‘lation of .-^aid individual debaulants or any of them 
to tbe eorjjoration defendants or any of tluMii woubl have the jun-- 
pose or eflV'ct of ^iviiiii to snob busine.<s of <l(‘alimi in tbe articles 
bereinabove in tins para.i:ra]>b iiHUitioiK'd and d(*seribed. in which 
bnsine.^s such individuals or anv of them mav he substantiallv in- 

« t. • 

t(‘rested. an advantaue over their eomjietitors similar in purpose or 
(‘ffert to any advantaiic now enjoy(*d by any of the corporation de- 
f( ndants thronub tluar disti ibutinii system). 

Sixth. Thj(t th(‘ defendants jind (‘aeh of tla-m be. and they are 
b(‘i-eby. j»erp(‘tually e-njoined ;ind r<‘strained fi-om. in the rnited 
States. e)wnin‘: and opei-atiuii oi- <*omluetinu. eithi'i* directly ea* in- 
<lir(‘etly, sevea-ally or jointly, by th(‘mselv(‘s oi- throuu;h their oirieers, 
dii-eetr)i-<. aiionts. oi- .-ei'vants. any i*etail m(‘at mai-kets in the United 
States: Prnrhhtl, That nothinu eeintained in this decree 

shall pndiibil said defendants •»!* any of then) froni eontinuim*; to 
eondnet the r(“t;)il niejit n)ark(‘ts located jit their .'icversil ])bints ami 
maintain(‘<l by s;)id d(‘fend5)nts )>rii))aiilv foi* the ju-eonunodation of 
their own (‘n)])lov(M*s as loim as .s-iid retjiil n)e{)t n);irket shall be con¬ 
tinued to be operated for thjit pur])f)se. 

1*24 Sev(*nth. That th(‘ d(‘fend5)nts and each of them bo. and 
thev ai'(* heieby. ]>erpetusilly enjoined and i-esti-ained from 
owning, dii-eetly or indii-eetly jointly or .-(‘verally. by themselves or 
tlirouiih theii* oflieer'. diieetoi':. {)'j(*nts. oi* .<ei-v.-)nts. any e})])it!)l stock 
'O' ot])cr intei-C'l whaiso(*vf i' in public eold-stor})j.l(* wai(‘hou<(“s in th<* 
United .^tate-: povid(*(l. howevc-r. tlait nothing herein contained 
'hall be eonsti-ued to prevent lb(* <l(‘f(‘ndj)nt> or jiny of th(*n) frou) 
owning <-a]at{)l stock ru- oth(‘i- intei-ests in j)nv eoiporjition, lirn), or 
j)':soei;)tion owninu or opeiatinji. or fi-ou) then)selv{‘s ownini*' or ooerat- 
in*;. tlie public cold-stoi-;)^(* war(4)ouses now n)})intained by the de- 
fc-ndants oi- any of th(‘))) ;)t stockv;u-ds wh(‘i-e sjiid defemhmts or any 
of tliei)) now n)aintain pjiekiim plants, noi- to pi-(‘V(*nt any of .«aid 
tlefemlants. diiectly oi- indii'C'ctlv. f?-on) (*st{)blishin,<i. owning-, main- 
f{)inin<r. or leasinii, necessai-y cold-stor;)j»e faeiliti(*s or space i-ecpiired 
in L‘ood faitl) for the .<toi-aL>(‘ of (*on)moditi(‘s in whi(*h they or any 
of then) n);)v Ix' inter(‘st(*d. noi- fi'on) rentinu; sp;iee in jiny eold- 
storaiie wai-(4)ou.'e direetlv or indiieetly own(*d or leased by jiny of 
tliCD) to the juiblie whenevei'such space is not in ^ood faith required 
or needed by the <lefemlants for their own use. nor from storing pro¬ 
ducts for the public whenever the space used for that purpo.'je is not 
in good faith required by the defendants for their own u.se. 
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"I'luit the cor]>01 alion <l(*f(“n(l{nits and oacli of llioin 1)C, 
and lliev arc licichy, j»ci|)ctnally enjoined and restrained from en- 
ua.uinu in the Tnited States, either (lireetly or indirectly, jointly or 
severally, hy themselves or through their otlicei*s. directors, agents, 
or servants, in the business of buying, collecting, .selling, transport¬ 
ing. e.xcept as common carriers, distrihuting oi- f)therwise dealing in 
fresh milk and cream, and further per])etually enjoining and re¬ 
straining said defendants and each (»f them by themselves or through 
thcii- directf)is. oHiceis. agents, and servants, from either directly or 
indirectly owning any ca])ital stock or other intci’est in any cor¬ 
poration, firm, or a.s.sociation engaged in the husine.^s or buying, col¬ 
lecting, .celling tian.s]>orting (cxcc])t as common carriers), distribut¬ 
ing. or (jtheiwi.se dealing in fresh milk or cream; ]U*ovided, how¬ 
ever. that nothing herein contained shall he construed as preventing 
the corporation defendants or their subsidiaries fiom buying, collect¬ 
ing. and transjjorting fresh milk and cream to he u.^ed by them or 
any of them in manufacturing condcns(*d or evajjorated or pow¬ 
dered milk or oleomarg-ine or other butter suh.stitutes. or butter, 
ice cream, cheese, or buttermilk, or to lx* used as feed or in combina¬ 
tion with any commodity not spccilically mentioned and described 
in paragraph foui'th h(*r(*of; and fiuthci" provided that nothing 
herein rontained shall he construed as preventing said defendants 
from .selling or othciwise disposing (jf milk and cream bought (H' col- 
lcct(‘d foi- manufacture, when such s;dc or disposition is necessary 
to avoid waste. 

Ninth. That the corporation defendants and each of th(*m, he and 
they are hciehy. perpetually enjoined and U'strained from, jointly 
orscveially, by themselves or through their otliccrs. directors, agents. 

or servants, engaging in. (*ariying on. or using any ilh'gal 
12 d trade practices of any nature whatsoever in r(*lation to the 
conduct of anv husiuc.ss in which thev oi* anv of them mav he 
engaged. 

Tenth. That within ltd davs after the entrv (»f this decree such 

• • 

of the defendants as have interests in public st(K‘kyard market 
comjjanies. stockyard terminal raih-oads. or market new.spapers. shall 
lile in this court, for the court’s approval, a plan or plans for dive.<t- 
ing themselves of all ownershij) or intei'cst in: ( 1 ) public sto(*kyard 
market companies: ( 2 ) st(x*kyar<l terminal lailroads: ( 3 ) market 
newspapers: provided, however, that the eouit may. in the event- 
that it deems such provision nece.ssarv in order to enable the defend¬ 
ants to divest themselves of their ititerests in ]»uhlic stockyard 
market companies and stockyard terminal railroads. u]»on reason¬ 
able terms. )X‘rnnt the individual defendants, or soim* of them, 
to retain an intere.st hv way of stock ownershi]*. (»r otherwise', in 
any public stockyaid inarket com|>any or stockyard terminal railroad, 
or in any corporation organized to take over such public stock- 
yai’d market comjjanies or stockyard terminal railroads or the stock 
thereof: hut no defendant or defendants shall at any time, either 
individually or jointly, own a controlling intere.st in any such stock- 
yards or .stockyaid terminal railroads. Within such peiiod of time 
after the entry of this decree and the ajjproval of said jdan or plans 
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as the court may detcuniiiio, the (Icfciidaiils shall, in ^ood faith, com- 
])letely divest themselves of all such ownei’ship or interests in jnihlic 
stoekyai'd market eom])anies, stockyard terminal railroa<ls, and mar¬ 
ket newspa[)ers. If, within the time so lixed, the defendants shall 
not have disf)osed of said interests ordered hy the court to he disposed 
of, and the eoint n])on aj)plieation shall determine that the defend¬ 
ants hiive been nnahle, des])ite due diligence, to dispo.<e of the same 
upon reasonable terms, the eonit may extend the time during which 
such owneishi]), contiol. or interest may (-(nitinne until the same can 
be dis]K)sed of. 

I'deventb. That immediately upon the entry of this dcMMee the 
<lefendants shall in good faith and with due diligence ])roceed to 
dis])oso of their interests in, and shall eom|)letely divest themselves 
(to the extent ri'cpiired by this decree) of all ownership of or inter¬ 
est in all public eold-stoiage waiehonses and retail meat markets; 
but in no event shall the defendants, or anv of them, make linal dis- 
positif)!! of any of their interests in such jniblic cold-storage ware¬ 
houses and retail mc'at markets without first obtaining the (*onrt’s 


ap]>rov{d to such final dis)>osifion. If, within nine months aftei 
the enlrv of tins decree, the defemlants shall not have finallv dis- 

• t 

posed of their interests in j»nblie eold-stoi’age warehouses and letail 
meat markets, the Attorney (leneral may apply to the court for an 
order specifying tiie time within which the defendants shall finally 
dispose of all said intei*ests. 

Twelfth. 'J'hat immediately upon the entry of this decree the 
defendants and each of them shall commence to dispose of such 
commodities owned or handled by them as are described in jaira- 
gra])hs fourth and fifth of this decree and which are to he dis])osed 
of by them under this decree, and shall likewise immediately upon 
the entrv of this decree e<»mmenee to divest themselves of all 
12 t> interests which are to be disjjosed of by them as and to the 
extent re(juired by tins decree in firms, eorj)orations, and 
as.<ociations, including dej>artments of the busines'i of any of the 
corporation defendants when any of such department.s is .«old as a 
going eoneern. manufaelui'ing. selling, or <Mheiwise dciding in any 
of the eomiiMMlities so mentioned and describcMl in paragraphs fourth 
and fifth of this deeiee. and shall continue in good faith to dispose of 
said commodities rcMjuiied to be dis|>osed of hereunder, and to divest 
themselves of such interests le^piired to be disposed of hereunder as 
raj^idly as may be consistent with the nature of the business and the 
seasonal natuie of the merehandisi' involved, and that in anv event 
the defendants and each of them shall completely dispose of said 
commodities and shall cease to manufaetuie, job, sell, transport, ex¬ 
cept as common eai riers, distribute, or otherwise deal in the same, and 
shall completely divest themselves of said interests within two years 
from the date of the entry of this decree; ])rovided, however, to the 
end that the provisions of this decree may 1)0 complied with, the ap¬ 
proval of the court shall b.e obtained jirior to the final disposition of 
said interests in firms, corporations, or associations manufacturing, 
selling, or otherwise dealing in any of the commodities mentioned 
and described in paragraphs fourth and fifth of this decree. At any 
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time witliin said two years the Attorney (ieiieral may aj)i)ly to the 
court for an order or orders to compel the defendants, and each of 
tliem, to make report to the court as to the ])ro.«ress being made by 
them in disposing of said commodities and in divesting themselves 
of said interests. 

Thirteenth. That the purchaser or purchasers of the defendants’ 
interests in any stockyard, shall as a part of said purchase, agree with 
such of the defendants as now maintain packing plants in said stock- 
yards that for a j)eriod of at least 10 yeai*s after the date when 
such [)uichase shall be consummated said })urchasers, their succes¬ 
sors or assigns, will continue to maintain and etliciently operate such 
stockyards and each of them, and such of said defendants as now 
maintain packing ))lants at any of said stockyards shall agree with 
said purcha.sers that during the same period of 10 years said defend¬ 
ants, their successors or assigns, will continue to maintain and op¬ 
erate said packing ])lants at the ])oints where the same are now 
located, unless strikes, shortage of su])])lies, or other causes beyond 
the contiol of either the ])urchasers, the stockyard com])anies. or 
said defendants shall ])revent the carrying out of said agreement. 
Performance by either party shall be a condition concurrent to per¬ 
formance bv the other. 

Pourteenth. That nothing in this decree contained shall be con¬ 
strued to prohibit anything that may he otherwise lawfully done In 
the defendants or any of them in the Ignited States in connection 
with or for the ])urpose of e.xjiort trade or foreign commerce or busi¬ 
ness of the defendants; provided, however, that nothing in this ])ara- 
graph (‘ontained shall limit the effect of the injunction contained in 
paragraphs fourth and fifth of this decree. 

Fifteenth. That nothing contained in this decree shall be held to 
preclude the ])etitioner from proceeding against any or all of the 
defendants, either civillv or criminallv, for anv violation of 
1*27 any law in connection with the carrying on by them of the 
husiness of huying and .'telling ])oultry, butter, eggs, and 
cheese, or any other business or activity not specifically mentioned in 
this decree; nor shall anything contained herein prejudice the Gov- 
ermnent in any such ])roceeding; nor shall this decree interefer- 
with or prejudice any legal rights, business, or activity of the defend¬ 
ants, or any of them, not prohibited or covered by this decree. 

Sixteenth. That for the purpose of ( 1 ) enahling the i)etitioner to 

ascertain whether the defendants are in good faith carrying out the 

terms of this decree; and ( 2 ) for the purpose of enabling the Attor- 

nev General to determine and advise the court whether in anv tran.<- 

« 

action consummated or begun at any time prior to the entry of 
this dccic" the defendants, or anv of them, have retained and now 

t. 

retain such an intere.^t in or control over anv public stockvard mar- 
ket (‘ompanv, stockvard terminal railroad, sto(*kvard market news- 
))aper, stockyard market journal, cold-storage warehouse, retail meat 
market, or corporation, firm, or association manufacturing, jobbing, 
selling, distributing, transporting (except as common carriers), 
or otherwise dealing in any of the commodities mentioned and 
described in paragraj)hs fourth and tifth of this decree, wliich 
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would coiislilulc' ;i violation of this docroo if tlie rctoiition of .«ucli 
inloiosi oi- conliol hnd Ik'Cmi llio losnlt of a transacti(ui consmninated 
or hciiun snl>s(*(jU(*nt to thi* dati* of the entry of this d('ere(*: and 
(^>) f(»r th(* fnrtii(*r |uir]»ose (jf t-naljlinii the Attorney (oaieial to de- 
teiniine and advisc' the eouit whetluM' anv leases, eontraets, or ar- 
raniieiiK'nts eoneiainnii th(‘ii\ (»r anv of tladr, distrihntin”; svstefiis 
inad(* <»r (*nt(‘red into hy the defendants, or any of them, pi’ior to the 
(*ntrv of this deeK'c. and in forei' on th(‘dav when it shall he (Mitered. 

• t. 

are in violation of the tcMiiis theu'of, then, in the event that the .\t- 
toiiH'v (oMMMal in writinu, notiti(‘s tlu* defiMidant oi- def(Midants em- 
((Mied with K'speet to such alk\ii(‘d violation, reciting in reasonahly 
sxeilie teMiis the nature theri'of. the eor]>oration (Ud'endants ari‘ 
h'Mv'hy diieeted t<» make full and comiilete diseoveiy to the ))etition(M’ 
widi rc'jK'ct th(M(“to. and the* (MHporation defendants ar(* further 

di (‘cIimI to suhmit to th(‘ Attoinev (Jeneral or to anv A.^sistant At- 

• • 

to.nev t leiHM-al hv him dulv authorized all of theii’ hooks, reeoids, 

t « ft. 

eoi i(‘<]»ondenee. or otluM- doiMiments in so far as the same ref(M‘ to 
the alienpil \ iolation. and to fiunish all information eoneernini!, th(‘ 
sam(‘. 

Seventeenth. That all sales, transfers, or other disposition made 
hv any of th(‘ defendants since the lir.<t day of October, nineteen 
hundred and ninet(‘en. of any of their inteiTsts in puhlie stock yard 
market eom]»anies. stock yard tcMininal railroads, stock yard news¬ 
papers or journals, public cold-storage warehouses and retail meat 
markets. oi‘ ineoi]>oiations. tirms. or ,i.'«soeiations manufaeturin^. 
jo' hino;, .^ellinti. ti'anspoitinii. (‘xe(*pt as common carriers, (b.'^tiihut- 
iii'.i or otherwise di'aliiu: in anv of the commodities mentioned and 
deaaihed in ]>ara.uraphs fourth and fifth of this de(M‘ee, and all leases, 
eontraets. or arrangements or other disposals made hv any of the 
defendants since the first of OetolxM'. nineteen hundred and nineteen, 
affectiiui theii- deliverv svstems, shall he submitted hv the-de- 
12 > fendants to the court for its investijiation and determination 
as to whether the .sune were made in accordance with the 
spirit and purjxise of this de(M(‘e, in the same manner and with the 
same foiee and efleet as though the .slid sales, dis])ositions, lea.s'.s, 
(•(Mitraets, or arianoenients had heiMi made suh.seipient to the entry 
of this decree. 

ICi^hteenth. That juri.slietion of thi.« eaii.'se be, and is hereliy, re¬ 
tailed by tins court for the purpose of taking such other action or 
addin'/ at the foot of this decree such other relief, if anv, as niav be- 
come nee(*s.siry or ajipropriate for the carrying out and enforce¬ 
ment of this decMce and for the ])ur])Ose of entertaining at any time 
hereafter any aj>])lieation which the parties may make with re¬ 
spect to this decree. 

WALTER T. McCOY, 

Chief 

Febrnarv 27, 1020. 

ft ^ 


The defendants We.'^tern Meat rompany, Oakland Meat & I’ack- 
ing Company, Nevada Packing Company, and Fred L. Washburn, 
apfiear herein generally by Ilenry Veeder, their attorney, and do 
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lipreljy consent that the fore.^oin^ decree may he entered heri'in 
upon tlie .stipulation of tlie parties filed in this cau.se without furthei 
notice. 

HKXUY VKKDER, 
Atfornej/ for A bore-7iame(J Defendants. 

Dated 27th dav of February, 1920. 

The defendants Wilson & Do., Inc., (N. Y.) ; Wilson & Co. (N. J.) ; 
Wilson Co., Inc., of Calif. (Xev.); Wilson and Co., Inc., ot 
l.ouisiana (La.); Wilson & Co., Inc., of Okla. (Oklahoma); South 
Dakota Provision Co., Ootham Hotel Suj)j)ly Co., Inc., Standard 
Beef Co.; Stiefcl-O’M’ara Co., Tnc., Drexel Packing Co.; Albert Lea 
Pa('kin<j: Co., Inc.; Missi.ssippi Packinjj; Co., Inc.; Morton-Gregson 
Co.; Paul O. Beymann Co.; Standard Provision Co., Central Prod¬ 
ucts Corporation, Thomas E. Wilson, Arthur TyOwen.stein, Jacob 
Moog, Vonce De Loon Skipworth, Arthur L. Smith, James A. Ham¬ 
ilton. George D. Hopkins. Adol[)h M Peterson, George H. Cowan. 
\\hlliam C. Thiethe, Carl F. Burrell, James C. Good, appear herein 
generally by .Tewol P. Tjghtfoot, their attorney, and do hereby con¬ 
sent that the foregoing decree may he entered herein u})on the stipu¬ 
lation of the })arties fded in this cause without further notice. 

JEWEL P. LIGHT FOOT, 

Affornei/ for Ahore-named Defendants. 

Dated Washington, February 27, 1920. 

TIk defendants The Cudahy Packing Company (Me.). Cudahy 
P<a(*king Company of Nebraska, Cudahy Packing Company of Ala- 
1 a’na. Cudahy Packing Company of T.ouisiana, Ltd., Xagel Pack¬ 
ing Company, Edward A. Cudahy, sr.. Edward A. Cudahy. 
129 jr., Guy C. She])ard, John E. Wagner, Andrew W. Ander¬ 
son, Emil A. Strauss, Frank E. Wilhelm, and George Mar- 
])les, appear herein generally by Thomas Creigh, their attorney, 
and do hereby consent that the foregoing decree may be entered 
herein iu>on the stipulation of the parties filed in the cause without 
further notice. 

THOMAS CREIGH, 
Attorney for Above-named Defendants. 

Dated Washington, February 27, 1920. 

The defendants Armour and Com])any (TIL), Armour & Com- 
]>anv t X. J.), Armour &: Company (Ivy.), Armour S: Company 
nVv ). Armour & Com])any, Ltd. (La.), The Anglo American 
Provish'n Gour'any. The Colorado Packing and Provision Com- 
I'iinv. Fowler Packing Company, Hammond Packing Company, 
The Xo’v York Butchers Dres.>5ed Meat Company, Atlantic Hotel 
Smv'ly Co’upnny, Tnc., J. Ogden Armour. Charles W. Armour, A. 
IVat-'n .\nnonr. Lam‘cnce IT. Armour. .Arthur Meeker, Robert J. 
Duuht'pp P. I'dson White, George M. Willetts, Frederick AV. Croll, 
an 1 George B. Robbins, a])])ear herein generally by Charles J. 
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jr.. tlioir Mtlornoy, ainl do liorohv consent tliat tlie fore- 
j»()inji; decree may be enten'd herein upon the stipidation of the 
parties filei] in this cause witliont fnrtlier notice. 

rilAKLKS .1. F.Wi.KNFdt, Jr., 
Atfonirij for Ahorr-nanird Drfrndanfs. 

Dated Wasliiimton, Feinnarv *27, 1020. 

Tin* defendants Morris ^ Company (Me.), Morris Fackino Com- 
any (Me.), Morris iV: Company (X. J.), Morris c'c Company (Fa.). 
Morris iV: Com|)any of IVnnsylvania (Fa.), Josej)li Stern & Sons, 
Inc.. IMooklvn I^eef iV: Frovision Co., Condit Beef and Frovision 
Co mpany. Corwin, Wilde Com])any, Donnelly Com])any, Inc., 
National Hotel Snp))ly Company, Chamberlain tS: (’ompany, Inc., 
J. M. Wilson Company, Middletown Beef and Frovision Companv. 
(deen iV’ Andei*son Co., Fdward Morris, Nelson Morris, Louis 11. 
Ilcymann, Charles M. Macfarlane and TL A. Timmins, a|)])ear 
h(‘i(Mn penerallv hv M. W. Borders, their attorney, and do hereby 
c' nsent that tin* fore^oim* dc'eree may he entered herein nj)on the 
stipidation of the pai'ties tileil in this cause without further notiee. 

M. W. BORDERS, 

Atfoniffi for A ffore-named Defendants. 

Dated IVashin^ton, February 27, 19*20. 


The defendants Swift and (’om])any (111.), Swift and Company 
(W. Va.), Swift and Company, Inc. (Ky), Swift and Company, 
Ltil. (Ivii.), Swilh and Company (Me.), Swift Beef Company (Me.), 
Fnited Dressed Beef Co. of New York, J. J. Harrington and Com- 


jiany, Inc., Bimbler Company, The (1. IF Hammond Company, 
Omaha Racking Comjiany, Flankinton Racking Com|)any, Sturte- 
vant & Haley Beef ct Su|)j)ly Conijiany, E. K. Fond Packing 
l.‘)() Com])any, Van AVagenen and Schickhaus Company, West¬ 
ern Racking Company, Hammond Beef Com})any, Omaha 
Meat Company, A. Canfield Commission Company, H. C. Derby 
Company, Metropolitan Hotel Sup])ly Company, \Yrmont Supply 
Company, The Hotchkiss Beef Co., New England Dressed Meat & 
Wfiol Company, North Racking Frovision Company, The Sperry 
A: Barnes Company, John F. Squire &: Company (Me.), John F. 
Sduire A* Company, Inc. (Mass.), John F. Squire & Com])any, Inc. 
( R. F), Springfield Provision Com])any, White, Fevey and De.xter 


Company, Louis F. Swift. Edward F. Swift, Charles H. Swift. Cus- 


tavus F. Swift, Jr., Harold IF Swift. Alden B. Swift, (leorge IT. Swift, 


Laurence A. Carton. Frank S. Hayward, Charles A. Feacoek, Wil¬ 
fred W. Sherman, Wellington Leavitt, John M. Chaplin, and Wil¬ 
liam B. Traynor, a])]>ear herein generally by Heniy Weder, tlam* 
attorney, and d(j hereby consent that the foregoing decree mav he 
entered herein upon the stipulation of the parties filed in this cause 
without further notiee. 


HENRA" VEEDER, 

Affoniej/ for the Ahoee-named Defendants. 


Dated Washington, February *27, 1920. 
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Petition of Southern WJtolemIe Grocers Association and Others for 

Leave to Intervene. 

Filed Septeiiiher 10, 1021. 

jjt ***** ♦ 

To tlie Honorable the Judges of the Supreme Court of the District 

of Columbia: 

Come now the Southern Wholesale Groeers Assoeiation, a eor- 
poration duly and le^^ally incorporated under the laws of the State 
of Tennessee, and a citizen of the State of Tennessee; Henry Sears 
cV: Company, a corporation of the CV)mmonwealth of Massachusetts; 
John Hoffman Sons Com]»any, a corporation of the State of Wis¬ 
consin; Mason Ehrman is. Company, a cor]>oration of the State of 
Oregon; J. M. Radford (Jroccry Company, a corporation of the 
State of Texas; Southern Distrihutin^ Company, a cor])oration of 
the State of Virginia; Hall Grocery Company, a cor})oration of the 
State of Arkansas; Albert Mackie Company, Ltd. and the Hicks 
(.'ompany, corporations of the State of Louisiana; W. D. Cleveland 
is Sons, a corporation of the State of Texas; Ra])pides Grocery Com¬ 
pany, Ine., a corporation of the State of Louisiana: Oliver Finnic 
Gioceiy Company, a cori>oration of the State of Tennessee, and 
move the Court for leave to intervene in the above-styled case, and 
represent to the Court that they are interested in the subject mat¬ 
ter of this suit and that their interest arises as follows: 

S(»uthern Wholesale Grocers Association is an association of 
whol(*sale groeers, with memhershi]) in excess of 2,000, whose mem¬ 
bers reside in at least 40 of the States of the Union, and such 
12)1 members are engaged in the handling and selling all com¬ 
modities usually handled and dealt in by wholesale groeers. 

The other petitioners herein are themselves wholesale groeers 
doing business in their res])ective communities and are directly in¬ 
terested in the matter of this suit and this ])etition is brought on 
behalf of Wholesale Grocei*s throughout the United States who are 
in the same position and bear the same relation to this cause as 
petitioners herein other than the Wholesale Grocers Assoeiation. 
Said Wholesale Groeers, ])ctitioners herein, are each and all buy¬ 
ing, selling, handling and dealing in the commodities other than 
meats described in and affected by the decree heretofore entered in 
this cause. 

Prior to the 27th day of February, 1020, the date on which the 
original decree was entered in this cause, petitioner Southern 
Wholesale Groeers Assoeiation, the other petitioners herein and 
other whole>ale grocers throughout the United States similarly 
situated and interested as petitioneiv herehi other than the Whole¬ 
sale Groeers Assoeiation, |)rescnted facts to the Federal Trade Com¬ 
mission of the United States showing and tending to show that the 
defendants in this cause were guilty of unfair methods of eompe- 

9_4395a 
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tition in violation of Section 5 of the Act of Congress creating said 
Commission and in violation of the Anti-Trust Laws and obstruct¬ 
ing coni])ctilion and which tended to create a monopoly in the na¬ 
tion's food. Sai<l lM“(lcral Trade Commisv«ion had, prior to Febru¬ 
ary 27, 11)20, made and tiled a report finding that said defendants 
had engaged in and were engaged in practices so violative of the 
laws of tiie United States and which practices created and tended 
to create a monopoly. 

Petitioners also prior to said last named date consulted with the 
Department of .lustice and made suggestions as to the form which 
said decree of February 27, 1020, subsi'quently took and petitioners, 
through their counsel, became in fact, although not in name, par¬ 
ties participjiting in the jU'ocecdings, leading up to the entry of said 
original decree, ami that by the cniiv of said decree the controversy 
theretofore existing Ix'twei'n petitioners and those similarly situated 
on the one side* imd the defendants in this cause on the other, were 
largely adjusted and tlu* petitioiuus lespectfully show tluit said de¬ 
cree was and is just, legal and ]>roper and pre.^crihes lawful, fair 
and ap])ro]>riate rc'strietions on the conduct of the defendants. 

Petitioners in .luly or August, 1019. brought a complaint against 
the Director (uMieral of Pailroads an<l all the railroads of the 
United States hefoie the Intei-state Uommerce Commission, alleging 
and charging that said iailrf>ads yiehling to the* ])ower of the ]iack- 
ers, defendants herein, had aee(»rd(‘d such )>aekei*s rates and )U*ivi- 
leges unjust, unreasonal>le ami unduly ]»referential in violation of 
the Acts to Regulate f'omnieice. and that petitioners were in direct 
competition with said ])aek(‘is. all of which allegations were true 
as appeal's from said eomplainl on lib* with the Interstate Commerce 
Commission, a co])y of which will he exhibited to the Court when¬ 


ever necessarv. 

Petitioners herein, {d'ter the entiy of .slid original decree, 
132 recognized the pro))riety and ellicaey thereof and suspended 
the ])ro.^ecution of said complaint before the Interstate Com¬ 
merce Commission. 


Petitioners further show that a comjilaint of the National Whole¬ 
sale Grocers Association, an association with ])iir])oses .«imilar to the 
Southern Wholesale Grocers Association, against the railroads was 


brought to and heretofore pending before the Intei'state Commerce 
Commission similar to that brought by the Southern Wholesale 
Grocers Association and consolidated therewith, numbered on the 


docket of the Interstate Commerce Commission as Docket No. 10745, 
and docketed No. 1074.")—Suh. No. 1. Some of the defendants to 


the decree in this case and all of the principal deh'iidants herein, in¬ 
tervened in said jH'oceeding before the Intei'state Commerce Com- 
mis.sion and in their interventions relied u])on the decree herein 
as the reasem whv the complaints before the Interstate Commerce 
Commission should not be granted. 


When the decree was entered in this cause your ])etitioners herein 
being, as aforesaid, by representation jiarties recognized that said de¬ 
cree by eliminating tlie unfair and unlawful ])ractices of the defend¬ 
ants herein in this case before the Interstate Commerce Commission 
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(lid not themselves furtlier ])rose('iite their eoni])laint nor did these 
petitioners take any pro(*eedin<^ (»r attein])t to take any action to en¬ 
force the findings of the fVdcral Trade (juninission. 

'^rh(‘rcafter on the *2’2nd day of .lone, 11)21. the Interstate Coni- 
iiier(‘e ('oinniission decided s;iid two complaints and in siihstance de¬ 
nied the relief asked for therein. In the course of the decision of 
said Coniinis‘<ion the decree in this case was referred to. Petitioners 
resj)ectfully call attention to the opinion of the Interstate Commerce 
Commission, which is reported in \\)l. <>2, ])a^e 375 et se(i. of the 
opinions of that Commission. 

IVtitionei*s believe, and helicvinij^ so allege, that complainants in 
said petition to the Interstate Commerce (’ommi.ssion would have 
obtained the relief sought by said complaints had not this Court 
alreadv granted the relief by the decree of Pehrnary 27, 11)20. 
Should this Court now set a>ide or materiallv lessen the force of its 
decree heretofore entered, the I'csult would he to give the defendants 
herein an unjust and iiUMpiitahle advantage over pi'titioneis and 
others in like situation. 

To .<et aside or weaken th(‘ decree* hei'etofore cntere<l in this 
cause would he contrary to the form and purposes thereof and would 
deprive petitioners of their rights and petitioners have no relief 
e.xcept in this Ceuirt and in this cause, ])etitioners having by reliance 
on said decree lost advantages and rights which they had prior to 
the entry tliereof and defendants herein having obtained a cessation 
of the prosecution of petitioners’ complaint before the Interstate 
(onimerce Commission and having been freed from) any attem]>t by 
petitioners to make ellective the linding of the I'ederal Trade Com¬ 
mission defendants are esto])ped from seeking or obtaining any 
m(;ditication of the decree which ])er]»etually enjoined them from 
the unlawful acts of which they were guilty, to the injury of your 
])etitioners herein. Only by the power of this Court of Equity 
13-) can the rights of the petitioners he protected and ])etitioners 
liave a direct and special intei-est in the issues in this case 
and in tlie maintenance of said dec'ree. Petitioners present here¬ 
with their intervention herein. 

Wh(*refore, the four named intervening petitionei*s. being other¬ 
wise remediless, ask the Court to make and cause to he entered lierein 
an order permitting them la tih* said intervention presi'iited here¬ 
with to the end that petitioners may fnllv jilead their res])ective in- 
ter(‘<ts. he notified of all heririmjs subsequently had herein and he 
heard on any motion or prc'ceeding seeking to change, weaken or 
otherwise modifv the original decree in this cause. 

TIOKE SMITH. 

Washington. D. C.: 
EDGAR W.\TKIXS. 

I''')m’tii Xational Rank R)5o \ilnntn. Ga.. 

Alfornrii'i for /V//7/oacr. 
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United States of America, 

District of Columbia: 

Before me, an officer duly aiitliorized to administer oaths in the 
District of (olnmbia, iiei’sonally appeared Joseph H. McLaiirin, 
who, bein^ duly sworn, deposes and says that he is President of the 
Southern Wliolesale (Irocers Association, one of tlie above-named 
interveners, tliat lie lias read tlie fore^ioinj^ ])ctition to intervene and 
knows the contents tliereof, that the same is true to his own knowl¬ 
edge except as to matters therein stated on information and belief, 
and as to tliose matters he believes them to be true. 

JOSKPII H. McLAURIN. 


Sworn to and subscribed this tenth day of September, 1921. 
[seal ] JOHN P. CAGE. 

Xotarjj Public, D. C. 

Order (irantiny Petition to Intervene. 

Filed September 10, 1921. 


This cause coming on to be heard on the aj►plication of Southern 
Wholesale Grocers' Association, Henry (J. Seal's Company, Mason 
Ehrman ct Co., John Hoffman cV: Sons Comjiany, J. M. Radford 
Grocery Co., Southehii Distributing Co., Oliver Finnie (irocery Com¬ 
pany, Hall Grocery Co., Albert Mackie A Co., The Hicks Co., W. D. 
Cleveland & Sons and Rapides Groeerv Co., interveners in this suit 
to be made parties, and it aiipearing to the eourt that said petitioners 
have an interest in the subject matter of this suit sufficient to enable 
them to become })arlies thereto, it is therefore ordered, ad- 
134 judged and decreed that said jietitioners have leave to inter¬ 
vene in said suit; this order to be without prejudice in any 
proceeding heretofore had in this cause. 

A. A. HOEHLING, 

Justice. 

September 10, 1921. 

Intervening Petition of Southern Wholesale Grocers Association and 

Others. 


Filed SeiJember 10, 1921. 

To the Honorable the Judges of said Court: 

Come now your intervenors. Southern Wholesale Grocers Associa¬ 
tion. Henry (1. Sears Coni]>any, John Hoffman & Sons Company, 
Mason Ehrman & Compay. .1. M. Radford Grocery Company, South¬ 
ern Distributing Comi)any, Hall (Jrocery Comi)any, Albert Mackie & 
Company, i.td.. The Hicks Company, W. D. Cleveland & Sons, Rap- 
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pides Grocery Company, Oliver Finnie Grocery Company, com¬ 
plaining of the defendants named in the decree in the above-styled 
cause, hereinafter called defendants, and represent and show unto 
vour Honor: 

1. Southern Wholesale (Jlrocers Association is a corporation duly 
and legally incoi 7 )orated and existing under the laws of the state of 
Tennessee, with an office and place of business from which it trans¬ 
acts its business in Jacksonville, in the State of Florida. 

2. Intervener Henry G. Sears Company is a corporation incor¬ 
porated under the laws of the State of Massachusetts, doing business 
in Holyoke, in said State. 

3. Intervener John Hott'man & Sons Company, is a corporation 
incorporated under the laws of the State of Wisconsin and doing busi¬ 
ness at Milwaukee, in said State. 

4. Intervener, Mason Ehrman A Company, is a corporation in¬ 
corporated under the laws of the State of Oregon, doing business at 
Portland, in said State. 

5. Intervener J. M. Radford Grocery Company is a corporation 
incorporated under the laws of the State of Texas, doing business at 
Aberdeen, in said State. 

0. Intervener Southern Distributing Company is a corporation 
incorporated under the laws of the State of Virginia, doing business 
at Norfolk, in said State. 

7. Intervener Hall Grocery Conqiany is a corporation incorporated 
under the laws of the State of Arkansas, doing business at Pine Bluff, 
in said State. 

8. Interveners The Albert Mackie A Company, Ltd., and the Hicks 
Company, corporations incorporated under the laws of the State of 
Louisiana, doing business respectively at New Orleans and Shreve¬ 
port, in said State. 

135 9. Intervener W. 1). Cleveland & Sons, is a corporation 

incorporated under the laws of the State of Texas, doing busi¬ 
ness at Houston, in said State. 

10. Intervener Rappides Grocery Company is a corporation in¬ 
corporated under the laws of the State of Louisiana, doing business 
at Alexandria, in said State. 

11. Intervener Oliver Finnie Company is a corporation incor- 
j)orated under the laws of the State of Tennessee, doing business at 
Memphis, in said State. 

12. Southern Wholesale Grocers Association is an association with¬ 
out capital stock, not engaged in business but composed of whole¬ 
sale grocei-s located in different parts of the United States, its members 
being corporations, partnerships and individuals engaged in buy¬ 
ing and selling the food products in wholesale quantities described 
in the decree entered in this cause on the 27th day of Febniary, 1920. 
The other interveners herein are business associations, partnerships 
and firms as stated, engaged in business for profit, and dealing in 
and handling food commodities at wholesale in interstate com¬ 
merce. and are engaged in handling and dealing in the commodities 
described in the decree entered in this case on the 27th day of Feb¬ 
ruary, 1920, and this inters ention is filed on behalf of the interveners 
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licreiii aiul all otlici* jK'isoiis in like situation and with a like vclation- 
shij» to the iiiat'oMs invdlvc'd in said <le(*m‘. 

1:1. II<'iftof<H('. in .Inlv or An.mist, HUtt, intervener Southern 
Wholesale tlro(*(*rs .\ssociation. for itself and in behalf of its inein- 
hers. lik'd its complaint hef(»re th(‘ Interstate Omnnerce Coinniission, 
aiiainst tin* tlu'n Director Denei'al of Railroads and all the Railroads 
of tlu* Tnited States, wherein it was claimed that certain practices, 
lates and cla.^silications of the defendant railroad in intei’state trans- 
portation \v(‘rc prejudicial and pi-eferential to .\rmonr & Company, 
Wilson Company. Moriis cV: Company and the controlled corpora¬ 
tions (4‘ said Company. <k*f(‘mlants herein, and viohitive of the Acts 
to regulate* c(»mni(‘rcc.and whcr(*in it was prayed that such preferences 
and advantaei?; should Ix' impiiied into, condemned and prohibited. 
Said com]»laint was <lockct(‘d before' the lntei*state Commerce Com¬ 
mission under the title* of l)oe*ket Ko. lOTlo (Suh-Xo. 1) anel a e*opy 
of said complaint will he e.xhihite'd to the Court e)n the hearing 
here*e)f. 

14. Suhse*(jueut to the* tiling of said e*omplaint of the Southern 
Wh(»lesale* Croce'is' .\<soe'iation he'fore the lntei*state Commerce Com¬ 
mission. hearings were* had and testimony taken, hut before all the tes- 

tirnonv had hc'en taken, to wit. on or about the IMh dav of Xk)vemher, 

«. 

DMlt. it heiuLi hrouL’ht t«» the attention of the e*oni]»lainants and of 
the v:u-i«)u.- jiackers who had interve*ned in said e*om])laint, many of 
whom ai'e* «l(*fe‘ndauts in this e-ase*. that the Attorney General of the 
I nite'd States was elemanding an entrv of a decree such a.« was sub- 
se(pie*ntly e‘nt(‘ie*d in this cause on the* 27th day e)f February, lh20, 
it wa*: sugge‘-1e*d that the* complaint before tlie Interstate Commerce 
Commission -he)uld not he further pre)see'ute‘d until after the entry 
of said d(‘e‘i-e*e. 

lo. Tntei venei* S(»uthe*in ^^dlole*sale Groe*ei's* A.«soe*iation, otlier in- 
t(*i*vene*rs he'rein, and the* mend)ership of the Southern Whole- 
l-'ld ‘‘•ale Grf>c(‘rs’ Association throughout the United States, made 
sugge‘stie)ns as tf> the fen*m tliat dee*ree slioukl take in this e*ase. 
t^*idm>h their counse*!. and when the elee^ree was finally entereel .caid 
.\s-f»ciatio‘n. the (»ther interveners herein, and the members of said 
'^-ociation. believimi that said dee*ree. if obeyed and maintained, 
would coon»ol the <l(‘fe‘nd;mts to .-said elecree to limit their business 
n'clhnds to hiir practices in interstate commerce and would permit 
interx(‘iK'rs and the other memheis of the Southern Wholesale 
G?-oceiv Association to comnete in tlie handling and dealing in food 
cotnmoditio'^^. did not further ]>rosecute their comjilaint before the 
Tn<ev'ta<(* Commerce Cotumission. 

1 f>. 1 he South(*rn \\ hole«:ale Grocers' .\ssociation, however, liav- 
ing first mo*’(>rl to>usn(‘nd tin* m*oc(*r*dintis before ihe Interstate Com- 
mei’ce Commission, whicli motion wa- r)V(*i‘rul(*d did not dismiss its 
complaint Ix'cause it was of tin* o))inion that to do so might weaken 
tlie ])etition of tin* National Wholesale Grocers’ A.'^soeiation which 
had fik'd a similar complaint against the railroads and which com- 
]>laint was l(*ft pending. 

17. Subsequently, to wit. on the 22nd day of .lum*, 1021. the In- 
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terstate Coniniorco Coniini.ssidii doridcd the (•oin])laiiit of the Na¬ 
tional Wlioleside Grocers Association, wliicli was Docket No. 10745, 
and in reachinu; its decision llicrein considered as a part of the record 
in siud coin])laint tlic decree of Fehriiary 27, 1020, entered in this 
Court and recited the (dainis of tlie defendants herein who were also 
interveners in .‘^aid coinplainl before said' Gonnnission, and ainonj; 
recitations called attention to the fact that defendants herein, Swift 
ct Coini)any, Armour cV: Coini)any, Morris it Company, Wilson & 
Comi)any, and Cudahy Dackin^ Company, asserted “that the entry 
of the decree eliminated the com))etition to which the grocers oIh 
jeet and will hidn^ ah^ait a rc'snlt more favoral)le to tlu^ conijdainants 
than any obtainable by an oi’dei' in this proceedinj^.’’ 

1<S. Interveners h(‘ileve and so allege that the decree of Fehriiary 
27, 1020, did in a lar^e ])ai‘t remove, as eontended by the jiackers 
aforesaid, the advanta^»es and preferences theretofore enjoyed by said 
packers and complained against in said ci)mplaint, and interveners 
further alle^’o that said packeis. defendants in said decree and in¬ 
terveners in said complaint, have* reeeiv(‘d the benefit of said decree 
in the result shown by th(‘ opinion of tlu* Interstate (’ommcrce Com¬ 
mission. which opinion this Coui’l judicially know and which will 
he exhibited to the Court on the hearin<^ h(‘i-ef)f. 

10 . Interveners fuiiher show that if the decree in this cause en¬ 
tered on the 27th dav of fVhrnarv, 1020, he modified as praved, that 
such modificatioi'i will effectnallv destrov the value of said decree, 
will reinstate the defendants thci’i'to in the unlawful privileges and 
])references complained against in said complaints of the National 
Wholesale Grocers Association and Southern Wholesale Grocers’ As¬ 
sociation and that it would he inecpiitahlc and unjust and unfair to 
permit the defendants, after havini* obtained the advantages of 
said decree, now to he released from the inhibitory ju’ovisions 
thereof. 

137 20. Interveners further show that the defendants to said 

decree, by virtue of their inter-relation, their possession of 
private cars and by rea.^on of the pi‘efi‘renci‘s enjoyed in transjiorta- 
tion as a result thereof, possess a partial monopoly and if the decree 
be modified as prayed the distribution of many important food pro¬ 
ducts will be left practically in the hands of a few large packers who 
will be enabled, because of their s]>ecial advantages to monojiolize 
such business and fix at will the prices of and restrain trade in inter¬ 
state commerce in said food products. 

21. Interveners further show that the defendants to said decree 
have a legitimate field for their operation in business of ])acking and 
distributing meat and meat products as to which business said decree 
does not limit them nor do interveners prav that there should be anv 
interference therewith. 

Wherefore, premises considered, interveners pray that any motion 
to modify said decree of Fehriiary 27, 1020, be denied, but in the 
alternative, should the court deem it proper to consider said motion, 
that there be no action thereon until testimony has been taken and 
a full hearing had, and interveners pray for such other and further 
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relief as tliev inav sliow themselves entitled to upon the further hoar- 
iuii of this eaus(*. 

Southern Wholesale (Iroeers Association, Henry Sears Com¬ 
pany. Mason. Khrman Company, John Hoffman (fc 
Sons Company, J. M. Radford (iroeery Company. South- 
ein Distrihiitinjjj Company, Oliver Finnic (Iroeery Com- 
j)any, Hall (iroeery (’ompany, Albert Maekie c'c Company, 
Ltd., The Hieks Company, W. I). Cleveland & Sons, 
Rappides (iroe(*rv (^ompanv. Interveners, 

Bv EDGAR WATKINS, 

Attorne>i. 

HOKE SMITH, 

\Vashin^ton. D. C.. and 

EIHiAR WATKINS, 

Atlanta, (ia., 

Atiorncifii for Infrrmirrs. 

Distkk’t of CoLi'-MniA: 

Joseph 11. M(d.aui‘in. hein^ duly sworn, deposes and says that he 
is President of Southern Whole.'iale (iroeers As.soeiation, one of the 
alK)ve-name<l intervi'iiers. and that he has read the foregoin<>' petition 
to interv(‘ne and knows the contents thereof, that the .'<ame is 
US true to his own knowled^ie, except as to matters therein stated 
on information and belief, and as to those matters he believes 
it to be true. 

JOSEPH 11. McLAURlN. 


Sworn to before me this hth dav (»f S(*ptember, 111*21. 

I SEAL. I JOHN P. CAGE, 

Notarji Public. 


Prfitiou f(f Intervene. 

Filed Se])temher 111, 1921. 

* * ♦ ♦ ♦ 

To the Honorable Judges of the Supreme Court of the District of 

Columbia: 

The petitiiju of the National Wholesfde (iroeers Association of the 
Cnited States. l)y Breed. Abbott ct Morgan and Harry \V. Van Dyke, 
its attorney, respectfully shows: 

1. Your ])etitioner. National Wholesale (irocius A.s^ociation of 
the Fnited States, is a voluntary and unincorporated as.'^ociation, hav¬ 
ing its piincipal place of husine.^s in New York City in the State of 
New York, compo.-ed of upwards of fourteen hundred individuals, 
)'artner.diips and coipoi’jitions enaj^^ed in the wholesale ^roeeiy 
business throuiihout the Unitc'd States, and makes this petition for 
leave to interv(‘ne in th(* above entitl(‘d case. 

2. This proceeding was commenced by tho United States of 
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America against tlie defendants for tlie purposes, among others, of 
enjoining (lefendaiiis ti(;ni continuing any contiact, combination or 
conspiracy in restraint of trade or commerce in the purchase of live 
stock or other products handled by them and of restraining defend¬ 
ants from monopolizing or atteni])ting to mono[)olize trade or com¬ 
merce in such products; and of lecpiiring defendants to divest them- 
.-elves from dealing in food substitutes or unrelated commodities as 
specifically defined in the petition, which unrelated commodities in¬ 
cluded a general line of grocery products such as are usually dealt in 
hy wholesale grocers in the United States. 

3. Thereafter, on February 27, 11)20, a decree was entered in this 
court on the written consent of all the defendants wherein and 
whereby, among other things, said defendants were perpetually en¬ 
joined and restrained from manufacturing, johl)ing, selling, trans¬ 
porting, distrihuting or otherwise dealing in such food substitutes 
or unrelated ])roducts consisting of general line of grocery products. 
Such food substitutes and unrelated products arc generally dealt 
in by all wholesale grocers and in particular by the meml>ers of 
your petitioner’s association. 

4. Prior to the date of said decree and ))rior to the institution of 
.said proceeding, various investigations were made by Congressional 

(’ommittces. by the Federal Trade Commission and the l)v‘- 
131) partment of Justice, all of which showed or tended to show, 

in accordance with the findings of such investigatiog bo lies, 
that .<aid defendants in^his action were-guilty of violations of the 
Act of Julv 1<S1)(), known as the “Sherman Act'’ and the Act of 
September 23, 11)14, known as the ‘‘Federal Trade Commission Act. ’ 
and that suc*h actions created or tended to create a monopoly in th.c 
sale of food products. 

T). Prior to the entry of said decree your ))etitioner. although not 
a party to said decree, took [)art in conferences with the re])res''n‘a- 
tives of the I)e]>artment of Justice leading up to the entry thereof, in¬ 
asmuch as the actions of defendants injuriously affected the busiir 'i- 
of the members of your petitioner's organization and the restvauit ^ 
in the decree were in j)art for the purpose of terminating and did 
tend to terminate stiid injurious acts and the differences and con- 
troveries between the defendants and the memhers of vour .Vs^ocia- 
tion weie lo a large extent a Iju'ted by reason of the entry of said 
Decree. 

d. On or about Julv 1. 11)11) and prior lo the entrv of said Dc'cree. 

cl c 

your petitioner instituted a certain proceeding before the Inter.'^t 'te 
Commerce Commission against the Director Oeneral of Railroads 
and the priiuMi al lailway carriers in the United States, being known 
as Docket Xo. 10747) on the Docket of the Interstate Comme’-ce Co’u- 
mission. in which ])roceeding your petitioner alleged that the de- 
f('ndants herein were receiving certain unjust, unreasona’le and 
])referential rates and privileges in violation of the Acts to regulate 
interstate commerce. Thereafter the ])rincipal defendants herein in¬ 
i''vened in said nroceedim’' and having coTis'^nte'l to the Decree 
(ntered hy said court, offered said decree in evidence in su])port of a 
defense urged hy them that having aliandoned the grocery businesses 
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ill wliicli tliev had luMotofoie (‘inharkc'd thcv would not loiu^or ho in 
ooin|>etition with tin ineinhors of yonr j)etitionor's Assooiation. In 
the o]>inion of the Inteistate (’oimneroo ("onnnis‘<ion dated June 
*2*2, 11)21 and reported in \h)hnne <)2. p. 37’> of the o])inions of said 
(’onnnission in denvinu; certain of the relief son^th hv yonr peii- 
lioner, .^^aid (^)nnnis‘<ion einphasizc's the entry of the decree in this 
case as orantinji yonr petitioner to a lar^(‘ extent the I’clief soiiL^ht. 

7. Yon ])etitioner r(‘speetfnlly repiesents to this eonit that to 
modify or in anv wav lessen the restraints contained in said Decree 

« t • 

entered in this ea.«e would result in d(*fendants obtaining a substantial 
control of the hnsine.<s of d(‘alinn in food jn'odnets in the Dniti'd 
States and would tend to ii inon()polization hy th(‘ defendants of 
such hnsiness. Yonr petitioner believes that sneh result of such 
bnsine.s<. Yonr petitioner Indieves that sneh result would he inimical 
and injurious to the welfare of the jnihlie and that in ])ai*tienl‘»r 
the members of yonr ])etitioner*s A.'^sfK'iation, apart rfom sneh public 
interests have a direct ami s]>eeial interest and that sneh modification 
would tend to the destruction of yonr petitionei‘'s hnsinc.^is. 

Wherefore*, yemr ]>etitie»n(‘r prays that an oi'der may he <»ranterl 
permitting yonr petitioner to intervene in this pi-oceedinLi; witlH)nt 
pr(‘jndiee to the proe(*edin.us hi'i’i'tofore* had then'in and that 
1 10 yonr |>etition(‘r lx* notified of all fni*th(‘r proceeding's her(*h) 
and have sneh othei* and further relief as may he just in the* 
jnemises. 

NATIONAL WIIOLLSALK OROCKDS ASSO- 
CTATION OF TllF FNITFd) STATFS. 

Ry BRF.FI), ARROT MOROAN, 

3*2 Liberty Street. Roron^h of 
Manhattan. New York Citv: 
HARRY W. VAN DYKE. 

Woodward Rnildinu. Washinjiton, D. C.. 

Affontrifs for Pefifloner. 


United States eu' America. 

Sfnfr of Xen' Yorl\ 

fyonntji of Xftr Yorh', ss: 

Refoi’e me. an f»ffieer <lnly authorized to administer oaths, pei'son- 
ally ap}X‘ai-e<l Sylvan T.. Stix. who beiim <lnly swoiai, deposes and says 
that he is treasurer of the* National Wliolesale Oroeers Association 
of the United States th(‘>id)Ove naiiK'd petitif)ner: that he has read the 
fm’efrDin^- petition to inteivem* and knows tla* contents thereof; that 
the same is tine to his own knowhxluc*. exee])t as to the matters 
therein stated to he alleged upon information and belief, and as to 
tliose matters he heliev(*s it to he true, and that he is duly authorized 
to make this petition in behalf of said petition(*r. 

SYLVAN L. STIX. 

Sworn to and snhseribed before me this 17 dav of Septemher, 10*21 
I SEAL. I IIARRAMvUOX. 

Xofari/ Pnhll(% AV^na Conntii. 
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(Vrtiflcato Filed in New York Co. riork’s No. TmI. Register's 
So. .‘I4d*2. Kilims (V). Clerk’s Xo. oo. Re,u;ist(‘r’s No. d’220. Rronx 
(V). (’lerk’s No. .‘>7. Register’s X"o. 7<). 

(V)iimiission Kxpiies March .‘>(1, lh2.‘). 

No. 72017). Series 1>. 

State ok New York, 

Countu of Xfov York, nn; 

1, William 1^\ Sehneidei', (’lerk of tin* County of New York, and 
also (’lerk of the Supreme Court in and for said eoniity, do hereby 
ei rtify, That .<aid Court is a Court of Record, having hy law a seal ; 
that Harry F. (’ox. whose name is snhserihed to the annexed eertifi- 
eate oi* proof of aeknowled<imeni of the ann(‘xed iiistrnmeiit wjis at 
the time of takin<» the same a Notary Rnhlie aetinii; in and for .sjiid 
eonnty, duly commissioned and .<worn. and ipialitied to act as such; 
that he has filed in the Clerk’s Office of the (’onntv of New York a 
certified copy of his appointment and (pialitication as Notary Pnhlie 
ff)r the County of Nassau with his anlo^rajdi sijLiiiatnre: that as such 
Nolarv Rnhlie. he was dnlv anihori/.ed hv the laws of the Stale 

• t. • 

of New York to pi’olesl notes: to taki* and certify d(*positions; 
141 to administer oaths ami affirmations: to take affidavits and 
certify th(‘ aeknowledi;ment and proof of deeds and other 
written inslrnments for lands, tenements and hereditaments, to be 
read in evidence or recorded in this slate: and further, that I am 
well ae(piainled with the handwritinn o'* such Notary Rnhlie and 
verily believe that his signature to such proof or aeknowledjiiment 
is genuine. 

In testimrniy whereof. I have hereunto s(*t my hand and affixed the 
seal of said Court at the City of New York, in the County of New 
York, this 17 dav of Se])t.. 1021. 

[seal. I ‘ WM. F. SCIINFJDFR. 


MotUni to Set AYnte Order (trantinf/ Lra"e to Intervene, tCv 

Filed Septemhi'r 24. 1021. 


* 


Comes now the petitioner, the United States of America, in the 
above-entitled cause and moves the (’onrt to s(‘t aside and vacate the 
order heretofore entered, without notice and without ])rejndice, by 
this Iloncrahle (’oint on the tenth day of September, 1021, in this 
cause, ordering that the Southern Wholesale (Irocers Association, 
Ifeiiry C. Sears (^)mj>any. Mason Ehrman I'i: (’ompany. John Hoff¬ 
man I'c Sons (’ompany, .1. M. Radford (frocery Com])any, Southern 
Distributing Company, Oliver Finnie (Jrocers (^)mpanv, Hall Gro¬ 
cery (A)mpany, Albert Mackie & Company, The Hicks Company, 
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W. 1). Cleveland tV: Sons, and Rajndes (Iroeery Company have leave 
to intervene and heeonie ])arties herein. 

PEYTON (JORDON, 

Vnited Staten Attorneif; 
HERMAN .1. (JAELOWAY, 

Special Annistant to the Attornei/ (icnerat, 
Attornetin for the Vnitat Staten of Aaieriea. 

Amendert Petition of Southern Wholenate droeern' Annociation. 

Piled Oetoher Id, 1021. 

♦ ♦ * 3»C ♦ * ♦ 


To the Ilonorahle the .Indies of said Court: 

Come now the Southern Wholesah* (Jroeers’ A.ssoeiation, Ilenrv 
(J. Sears (’ompany, dohn Ilotfman and Sons Com]»any, Mason Ehr- 
man A Com]>any, .1. M. Radford (Jroeery (’ompany. Southern Dis- 
trihutin^; Company, Hall (Jroeery Company, Albert Maekie ct (V). 
Ltd.. The Hieks (’o., \V. D. (’levcdand A Sons, Ra)>ides (Jroeery Com¬ 
pany, and the Olivei’ Einnie (Ji'oeerv (’o., and hy leave of the 
142 Court amend their int(*rv(‘ntion tiled hei’ein on Septend)er 10, 
1021, and for amendm(*nt and ]>aia^raphs of said intervention 
as follows: 

21 . 


Interveners other than the Southern Wholesale (Jroeers’ Associa¬ 
tion are en<ia<ied, as aforesaid, in sellinu; grocery items, amou'i: 
which it(‘ms they are en^'a.u(‘d in sellini* thosd things preserilxMl in 
para^ra])hs 4 and o of the decree entered hei’ein on the 27th day of 
Fehruary, 1020. Southern Whoh'sah' (Jroeers’ Association is com¬ 
posed of memhers, as aforesai<l, whose memlM*rs are likewise en<>a^ed 
in buying and selling said (*ommodities. Interveners oth(‘i‘ than 
Southein AVholesale (Jroeers’ Association and the memlxa's of the 
Southern \Vhol(*sal(* (Jioeers’ .Xs.-ioeiation buy said eommoditi(*s and 
have them shipj>ed in interstate eomm(*ree. and each of the husin(‘ss(‘s 
of said interveners and said meml»ers is in s(‘llinj» said commodities 
for shipm(*nt amon<i the Stat(‘s f)f the United States. Said inter¬ 
veners and the members of said Association, as well as the defend¬ 
ants herein, are enj^a^ed in interstate commerce and these intei’veners 
and the memhers of the Southern \Vholesale (Jroeers’ Association 
here now mak(* as their own the allegations of the orij>:inal ])etition 

filed hv the United States herein and interveners sav that the 
«. • 

violations alle<i(‘d in the oi*i^inal petition herein of the anti-trust 
laws of th(‘ United Stat(*s are such violations as would cause loss and 
damage to the inteiven(*rs other than the Southeim Wholesiile 
Grocers’ Association, and would cause loss and damage to the mem¬ 
bers of the Southern AVholesale Grocers’ Association, and inter¬ 


veners, eom])osed of corporations and an association, are under Sec¬ 
tion lb of the Clayton Act, entithxl to sue for the injury and damage 
threatened against them by the acts allej 2 ;ed a;i;ainst tlie defendants 
in the original petition herein. 
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22 . 


Interveners further sliow tluit the ])etition filed hy the United 
States in this cause alleges violations of tlie anti-trust laws, and in¬ 
terveners are informed and believe, and believing so allege, that prior 
to the granting of the injunction in this cause on the 27th day of 
February, 1920, defendants jointly and in co-operation were selling 
the commodities described in paragra[)hs 4 and 5 of said decree 
heretofore entered in this cau.se, in interstate commerce, and in the 
manner and method of conducting said business, as alleged in the 
original petition herein, were guilty of violations of the anti-trust 
laws of the United States, which violations threatened loss and 
damage to interveners and to the members of the Southern Whole¬ 
sale (Jrocers’ iVssociation. Tniterveners here make part of this 
int(‘rvention the allegations of the original petition filed herein and 
say that if the injunction heretofore granted in this cause should 
he modified so as to ])ermit defendants to return to the status exi.«!t- 
ing jirior to the injunction of February 27, 1920, defendants would 
continue their violations of the anti-trust laws to the injury and 
damage of interveners. 

143 23. 


Interveners further show that under Section IG, of the Clavton 
Act, which said Act is one of the anti-trust acts of the United States, 
they had the right and each of them had the right at the time the 
United States filed its petition herein to a.<k and receive injunctive 
relief. If the tiling of this action gives this court exclusive juris¬ 
diction of all (jue.stions arising out of the violations of the anti¬ 
trust laws alleged in the jietition herein, interveners could not now 
tile an independent suit. If the right remains to file an independent 
suit, then to file such .^iiiit in behalf of interveners and others sim¬ 
ilarly situated would involve a multi])licity of suits. Whatever the 
rights of interveners and other wholesale grocers they have a direct 
interest in this litigation and in the subject matter of this action, 
one special to themselves, differing from that of the general public, 
and under the laws and the principles of equity, and under the 
ecpiity rules binding on this court, interveners are proper parties 
to this jiroceeding. Only in this cause and court where jurisdiction 
has been obtained of the subject matter and of the defendants can 
there be full and adequate relief to interveners and others with like 
interest. 

24. 


Interveners have been informed, and believe, and believing so 
allege, that the Department of Justice, representing the United States 
herein, has in contenq)lation a modification of tlie decree of February 
27, 1920. Interveners are further informed, and believe, and so 
allege, that said Dejiartment of Justice has prepared a motion to 
modify said decree, which motion it has served upon the defend¬ 
ants herein, and that the defendants have either agreed to the 
motion or agreed not to o])pose the motion. Interveners are un¬ 
able fully to .set out .said motion because upon application to Mr. 
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IT. J. (lalloway. Special .\ssistanl lo iho .\ttorney (Jeiicral, for op- 
portonity to sc(‘ said motion, they W(*re denied such o]>poi'tiinity; 
but inteiveneis on iidonnation and belief all(‘i>e that the purpose 
of said motion is fm* such a modilieation of sai<l decree as would 
greatly damaue and injuK* tb(*se int(‘rven(*rs, and woul«l substan¬ 
tially vaeat(* said decree* in so lar as it prevents the d('f(*ndant fi'om 
eniia^in<i in the sale of commodities unrelatt'd to the prinei)>al b is’- 
lu'ss of elef(*ndant, in wbieb eommodities interveners, exe(*j)t the 
Soutlu‘rn \\’bol(*sale tlroec'is' Association, are en^a^ed in selling,. 
Interveneis further show on information and beli(‘f that it is jtro- 
]»osed especially to strike from said decree all of paragraph four 
tb(‘r(*of, and the parts of other paragraphs having a purpose similar 
tee that eef jeaiagraph feeur. d'he Dejeartment her(*tofe)ie, on the hth 
elay eef Septemleer, 11)21, jeermitted eeam.'iel feer interveners tee state 
gemaally the objectieens eef interveners to a moeliheatieen eef said ele- 
eie*(*. ami interv(*n(‘is are* ne»w infe)rm(*d, anel being iidormeel believe, 
anel allege, that saiel Department ])re)po.<eel tee p(*rmit them a hearing 
I e ene the Ilemeerable ll(*rl)ert .1. (lalleeway, a Spe*eial Assistant to the 
Attorn(*y (leneial, anel the Solicitors, respect f nil if of the De*- 
1 ! 1 partments e)f Agriculture anel of Commerce anel Laheer. In¬ 
terveners are aelvis(*el, anel being so advised, allege that the 
saiel hoard befeire whie*h it is pre)pe)sed to grant interveners a hciiring 
is a non-juelicial beearel, with no powei*, authority or jurisdiction to 
he*ar or decide the rights e)f these interveners; that said hoard ceiulel 
ne){ sub])eena e)r swear witn(*ss(‘s. anel that only in this court anel cause* 
can the fa(*ts nec(*ssarv to a proper eletermination e)f the issues her(*in 
l)e adeluceel, anel interven(*rs here* anel ne)W otter at sue*h time anel 
plae'e as the e-e>urt may set, te) pre)elue*e witne*sses who will testify te) 
the fae*ts, material anel nee*essary, fen* the e*e)urt to kne)w before ele*- 
termining what me)elirie*atie)n, if any, shoulel be permitteel of Siiiel 
ele*e*ree. The j)re>pe)sal eif the Department e)f .Justice to grant the 
feum e)f a hearing as aforesaiel to interveners, anel to determine fe)r 
itse‘lf by an agreement with the defenelant what moelificatie)n shall 
he made in saiel elee-ree, elenies interveners that elue jjrocess e)f law 
anel that hearing whie-h they are entitled to have, anel which they 
e*an not obtain exe-ejit be‘fe)re‘ this re)urt and in this cause. 

W'herefore, interveners pray as in their original intervention, 
and that this their ameneleel. intervention he allowed and filed, and 
that they may have ne)tie*e anel eippeu’tunity to be hearel on any anel 
all motieins hereafter lileel with the right to answer such meitions eir 
elemur theretei as thev mav he aelviseel. 

Seiuthern Wheilesale (ire)e*ers’ Association, Henrv (J. Sears 
Ceimpany, .leihn IIe)tt'man & Sons Comjiany, Mason Ehr- 
man efc Com])any, .1. M. llaelfeirel (Ireicery Ceimjiany, Semth- 
ern Distributing (’eimpany, Albert Mackie efe Company, 
Jdel., The Hicks Company, W. 1). Clevelanel ^ Sons, Uli- 
pides (Iroe*erv ('emipanv, Oliver Finnie Groe*erv Comiianv. 
Interveners, 

By EDOAK WATKINS, 

HOKE SMITH, Attornep. 

EDGAR M^VTKINS, 

Attorneys for Interveners. 
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Distric t of Columbia: 

Joseph II. McLaiirin, beinji; cluly sworn, deposes and says that he 
is President of tlie Southern Wholesale CJrocers’ Association, one of 
the above named interveners; that he has read the foregoing amend¬ 
ment to the intervention and knows the contents thereof; that the 
same is true to his own knowledge, except as to matters therein 
stated on information and belief, and as to those matters he 
145 believes it to be true. 

JOSEPH H. McLAURIN. 

Sworn to before me, this 29th dav of September 1921. 

MORGAN H. BEACH, 

CIctJc 

By F. E. CUNNINGHAM, 

Ass't Clerk. 


It is ordered that the above and foregoing amendment to the inter¬ 
vention tiled bv Southern Wholesale Grocers’ Association et ah, on 
the 10th day of September, be and the same is allowed without 
prejudice to the pending motion. 

WENDELL P. STAFFORD, 

Judge. 

Memorandum of Decision on Motion to Strike Out^ &c. 

Filed November 1, 1921. 

♦ * ♦ ♦ ♦ ♦ ♦ 


Without deciding that petitioners have an undeniable legal right 
to intervene, it is considered that upon the facts alleged in their })eti- 
tion it is fair and just that they should be allowed to intervene, not 
to take control of the plaintiff’s side of the proceeding, but for the 
limited purpose stated in their petition, namely, to be heard in 
opposition to any moditication of the decree that would deprive them 
of the ])rotection now secured by it, for the following reasons, when 
taken together: 

1. The decree was, in part, at least, the fruit of their own efforts; 

2. They abandoned the pursuit of other remedies in reliance upon 
this decTce; 

J. The protection afforded them by this decree might have been 
secured in a proceeding in their own name and behalf ; 

4. The change suggested would leave them in an embarrassed po¬ 
sition in now seeking to secure the same protection; 

5. The decree ought not to be modified uidess the Court is con¬ 
vinced that the public interest requires it; and the petitioners fairly 
represent a large and well defined i)ortion of the public whose po¬ 
sition will enable them, and whose interest will prompt them, to pre¬ 
sent to the (’ourt fact?! or reasons which, among others, the Court 
ought to hear and consider before allowing the decree to be changed. 

This decision must not be understood as opening the door to all 
would be interveners who mav consider themselves interested in the 
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decree or uiiv cliuii^e lliereiii, l)\it us strictly liinited to tlie^ facts 
alleged in tliis ])etition. wliicli are in law admitted by the motion to 


strike out. 


WENDFdd. W STAFFOKl), 

Justice. 


I4b Order Orerrulintf 'Midion to Strike Out. 

Filed Xovember 5, 1921. 

:|t Jf: * ♦ * * * 

The motion of the i>laintitf to strike out the interyenin^i petition 
of the Southern Wholes^de (Jrocers Association et al. is overruled for 
lh(“ reasons stated in the tiled memorandum of decision. 

WENDKLF V. STAFFORD. 

Justice. 

Order Alfi)U'in(/ Intervening I'etition to he Filed. 

Filed Xovember 5, 1921. 


The J^etition of the Xational Wholesale Grocers Association of the 
’Fnited States for leave to intervene herein is jjfranted for the same 
purj>ose and to the same extent as the Court has already allowed the 
intervention of the Southern Wholesale Grocers Association, namely, 
to he heard in opposition to any pro])osed change in the consent de¬ 
cree which would deprive the interveners of the protection now 
secured hv said decree. 

W?:XI)EL1. P. STAFFORD, 

Justice. 


Petitiinx in Jntervention. 

Filed Xovember 8, 1921. 

* * :|C * ♦ ♦ ♦ 

To the Honorable Judges of the Supreme Court of the District of 

t olumbia: 

Your intervener, Xational Wholesale Grocers Association of the 
I nited States, by l^reed, Abbott & Morgan and Harry W. Van Dyke, 
its attorneys, respectfully shows: 

1. A^our petitioner, Xational Wholesale Grocers Association of the 
United States, is a voluntary and unincorporated association having 
its principal place of business in Xew A"ork City, State of New York, 
conipo.‘«ed of upwards of 1,499 individuals, partnerships and corpo¬ 
rations engaged in the wholesale grocery business throughout the 
United States. 

IJ. Y our intervener represents that the decree entered herein on 
February 27, 1929 was entered for the purpose of restraining and 
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terminating ecrtain contracts, combinations and conspiracies in re¬ 
straint of trade or commerce on tlie j)art of defendants in the sale of 
food products and for the purpose of terminating certain monopoliza¬ 
tions in such sale of food products on the part of defendants. Such 
decree prohibited defendants from dealing in certain lines 
147 of grocery products and thereby, in large part, terminated 
certain advantages and preferences enjoyed by the defendants 
in competition with the members of your intervener’s association in 
tlie sale of food ])roducts. In order to terminate such preferences 
your intervener had previously instituted a proceeding before the 


Interstate Commerce Commission against the Director General of 
Itaihvays and principal railway carriers known as docket No. 10745 
on the docket of the Interstate Commerce Commission and in de¬ 
termining such proceedings, said Interstate Commerce Commission, 
in its opinion which is reported in Volume 62, page 375 of the opin¬ 
ions of said Commission, denied certain of the relief sought by your 
intervener on the ground that the entry of the consent decree herein 
had largely eliminated the competition existing between members 
of your intervener’s Association and the defendants herein. 

III. Your intervener represents that to modify or any way lessen 
the restraints contained in said consent decree of Fehruar\' 27, 1920 
would result in defendants f)htainiug a large degree of control of the 
business of dealing in food products in the United States and would 
tend to result in a monopolization of such business by the defendants. 
Your intervener believes that sueh result would be inimical and in¬ 
jurious to the welfare of the public and that your intervener and 
the member of your intervener’s Association have a s[)ecial and direct 
interest and that such modilication would tend to the destruction of 
their respective businesses. 


Wherefore your intervener |)rays that any motion to modify said 
decree of February 27, li)20 he denied or in the atlernative should 
this Court consider any motion to modify said decree that no action 
he had except on notice to your intervener and after a full hearing. 

BREED, ABBOTT & xMORGAN, 

No. 32 Lihertif Street, Nev' York City. 

HARRY w. Van dyke. 

Woodward Budding, Washington^ J). C. 


United States of America, 

State of Neu' York, 

( V> u n tg of Ne iv 1 V> rk, ss: 

Sylvan L. Stix, being duly sworn, deposes and says, that he is the 
Treasurer of National Wholesale Grocers Association of the United 
States, the above named intervener; that he has read the foregoing 
intervention and knows the contents thereof; that the same is true to 
his own knowledge except as to the matters therein stated to be 
alleged upon information and belief and that as to these matters he 
believes it to he true. 

10—4395a 
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That lie is duly authorized to verify this intervention on behalf ot 
said intervener. 

SYLVAN L. STIX. 

Sworn to before me this 17 dav of September, 1021. 

[seal.] ‘ IIAKUY E. COX, 

Xofai’j/ Public yaxmu CounUj. 

148 Certificate filed in New York (’o. Clerk’s No. TmI. IJeg- 
ister’s No. 3423. Kin^s (V). (Merk’s No. 7^). Legistor's No. 
3220. Bronx Co. C’lerk’s No. .‘IT. lh“i;ister’.'< No. Tti. 

Commission Exjiires March 3>l)^ 1023. 

N(». 72013, Scries B. 

State of New York, 

County of New York, ss: 

I, William E. Schneider, Clerk of the County of New York, and 
also Clerk of the Supreme Court in and for said county, do hereby 
certify. That said Court is a Court of Record, havini* by law a seal; 
that Ilarrv E. Cox, whose name is subscribed to the annexed cer- 
tificate or proof of acknowledgment of the annexc'd instrimuMit was 
at the time of taking the same a notary piii)lic actiniL' in and for said 
county^ duly commissioned and sworn, and (jualilicd tr) act as such, 
that he has tiled in the Clerk's f)Hice of. the (’ountv o!' New Yoi‘k a 
certified copy of his appointment and (jualilieation as Notary Rub- 
lic for the County of Nassau with his autograph signature'; tliat as 
such Notarv Rublic, he was dulv authoriz(‘d l)v the laws of th(‘ State 
of New York to pi*otest notes; to taki* and certify d(‘j>o>itions; t(' 
administer oaths and allirmations; to tak(‘ atlidavits and eiM'tifv the 
acknowledgment and ))roof of deeds and otlua- written instruments 
for lands, tenements and hereditaments, to l»e rea<l in evidence oi 
recorded in this state; and further, that I am well accjuainted with 
the haiidwritin.g of .such Notary Rublic and verily believe that his 
signature to such proof or acknowledgment is genuine. 

In testimonv whereof, I have hereunto .'^et niv hand and aflixed 

t ' «. 

the seal of said Court at the C’ily of N(‘w York, in the County of 
New York, tins 17 dav of Sept. Ih2l. 

[seal.] ■ WM. F. SCHNEIDER, 

Clerk. 

Memorandum. —Motion of California (’ooperative Canneries for 
leave to intervene, notice of h(‘aiing, and acknowl(‘dgment of .‘jciv- 
ice of said motion and notice signeil by the attorneys of r(‘eord foi 
all of the parties to said cause, tiled. 

]niercening Pctifioii of Pallfornia Coogrraticr Panucries. 

Filed April Ih, 11)22. 

The petition of the California Cooperative C’anneries respectfully 
shows as follows: 
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Paragraph I. 

Your petitioner, California Cooperative Canneries, is a corpora¬ 
tion organized under the laws of the State of California, having its 
I)rincipal oflice and ofhcers and agents in the City of San Francisco. 

in the said State of California, and carrying on its business 
149 in the said State of California and elsewhere, throughout 
the United States of America, and in foreign countries. 
Your |)etitioner is a fruit growers’ coojierative canning organiza¬ 
tion, and its canneries are owned and operated by its members. Its 
canneries are located in the Counties of Tulare, Stanislaus, and 
Santa Clara, in the said State of (’alifornia. The fruit is delivered 
to the canneries by the growers, and after the expenses of canning 
are ])aid, the money received froin the sales of the finished product 
is j)aid to the growers, excejd that a small percentage of the receipts 
is held as a reserve fund, and shares of stock of the corporation are 
issued to the growers to cover the amount retained. The volume of 
your ])etitioner’s business is approximately $4,000,000 per annum, 
and its membership is very large. Your petitioner was originally 
incorporated in the said State of California under the name of the 
Producers Warehouse Company, but its name was duly changed to 
its piesent name of the California Coo])erative Canneries, in accord¬ 
ance with the .statutes of the said State of California in such case 
ma<le and ])rovid(‘d. Your petitioner is engaged in intra-state and 
interstate and international trade and commerce. A vital re- 
(piisite to the ])ro])er conduct of your petitioner’s said business is 
an (‘llici(*nt, expe<litious. an<l economical system of distribution of 
its products in the said State of California and in the other states 
and the territories of the Union and in foreign C(»untries, in order 
to prevent an excessive sprea<l of price between the producer and 
the consumer, and to insure the marketing of its .said [U'oducts. 

Paragraph II. 

Heretofore, to wit, May 9, 1919, your petitioner, under its former 
name of Producers Warehouse Com]»any, entered into a certain 
written contract with the defendant Armour iS: Com])any, a corpora¬ 
tion organized and existing under and in virtue of the laws of the 
Stal(‘ of New .Ier.<ey, with its principal otlice in the City of Chicago, 
in the Slate of Illinois, which contract provided, among other 
tilings, that it should be and remain in full force and effect from 
th(‘ dat(‘ thereof until .lanuary 1, 19'29 and which contract was and 
is in the words and figures following: 

This agreement, made and entered into this 9th dav of May, 
1919, by and between the Producers’ Warehou.se Comjiany, a Cor¬ 
poration of the Slate of California, with [irincijial oflice in San 
IVancisco, California, first party, and Armour & Comiiany, a cor¬ 
poration, organized and existing under and by virtue of the laws 
of the Stale of New Jer.sey, with principal othce in the City of Chi¬ 
cago, Illinois, se(‘ond ]>arty, witnesseth: 
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1. First party lierel)y agrees to sell ami deliver to seeoiid j)arty, 
and seeond party agrees to pur(*liase and receive from Hist party, 
all the California canned fruits re(piir(‘d hy the business of sec¬ 
ond party and Armour and Company, a corporation of the State 
of Illinois, during the life of this contract, except that purchased 
hy second j)arty from the California (Irowers A.^sociation under its 
contract with that Association, dated Mav 7, IHIO, limited hv the 

ca])acity of the factories op(*rated hy lirst party. Not later 
loO than .January 1st, of each year, second ])arty shall furnish 
to Hrst ]>arty a list showing th(‘ (piautity of the vai’iou.s 
canned fruits whicli will Ix' ie([uiied hy the husiuess of said com¬ 
panies fiT)m the ]>a(*k of the cuinmt cahmdar year, which list, in ad¬ 
dition to the (piantity, shall show tla* size of the container, the 
brand, grade and variety. All containers shall he furnished hy 
first party. 

2. Said goods shall be shij^])ed hy first party from time to time 
and to points designated by second party, as ordered, in carload 
lots, delivered f. o. b. cars at points in California, taking rates not 
higher than the rates from intermediate rate points in ( alifornia. 
Goods to be shipped locally to points in California shall he de¬ 
livered f. o. h. cars at factories, it being understood, however, that 


whenever possible such goods shall be furnished from those fac¬ 
tories located nearest to the ])oint of destination. 

3. The |)rice to he ]>aid by .'^ccoud ])arty for sai<l goods delivered 
as aforesaid during any year shall be the juices used by the ('ah' 
fornia Packing Cor])oration in conlirming its sales to the trade 
generally, provided, however, that first ]>arty shall not he ixHjuired 
to sell any particular grade of goods to .'Second |)arty at jU'ices which, 
less the discounts mentioned below in this |)aragra]>h and jxira- 
gra|)h four hereof, are h'ss than the fail' valiu* of tlu* fruit |>lus its 
actual cost of manufacture, and in ca.<e the |)arties are unable to agree 
upon a price to be paid for such grades, .second ixarty shall not be 
required to accej)t the same. Said ])riccs shall be subject to a dis¬ 
count of five per cent ) |)lus a further discount for cash of one 
and one-half per cent (1 ). 

Subject to the |)rovision aforesaid, it is the understanding that 
the first party shall m(‘et the eom|>etition of the California Pack¬ 
ing Corporation with res]»ect to |)ric('s and should the California 
Packing Corf)oration during any ycjir in good faith reduce its |)i‘ice5 
to the trade generally for that year, and make such ])rices retro¬ 
active, or should first |)arty make ]>i‘ices to others lower than those 
of the California Packing Corjjoration, it is agreed that secon<l 
party shall have the benefit of such reduced prices, whieh ever are 
the lower, with resj)ect to all goods unshi])|)ed and also all goods 
which second |>arty has on hand unsold at anv of its ])laces of busi¬ 
ness. Such reduced [)rices—either tho.^e of the (alifornia Cor¬ 
poration, or those of first ]>arty, whiehever are the lowei*—shall he 
the prices which second jiarty shall )>ay fii’st |)arty for such goods 
less the discounts mentioned above. The ])rices for goods intende<l 
for shipment to foreign countries shall be the ])rices of the Cali¬ 
fornia Packing Corporation for such goods, less the discounts herein 
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S])cc*ir!e(l, {H’ovidcd the net f)ri(*es are not less than the fair value 
of the fruit plus the actual cost of iiianufacture. 

First party shall have the rii^ht after December 31st of each year 
of selling any goods which it has on hand and not taken by second 
l>arty, at any price it may see fit, without affecting the prices paid 
hy second party for fruit there-fore delivered to it, provided first 
party first offers such goods to second party. 

Sight drafts are to he drawn by fii’st i>arty on second party 
lol at its Chicago oflice covering shipments, payable in New 
York or San Francisco Exchange ten days from date of in¬ 
voice The di’iiits shall be accompanied by the original bill of lad¬ 
ing and invoice, and copy of the hill of lading and copy of the 
invoice shall he sent to second [)arty’s Branch House to which the 
particular shipment is destined. 

4. Any goods remaining unshi])ped and subject to the orders of 
second party on December 31st of each year, shall be billed on that 
date and drafts drawn against warehouse receipts for the goods and 
second party agrees to pay said drafts within ten days from receipt 
of documents. Where goods remain in storage after Deeember 31st 
of any year, the storage charges are to he the regular lawful rates, 
and the insurance is to he taken care of i)y second party. First 
])arty shall not he re(|uired to .<tore any goods for second party for 
a |)(‘riod longer than four months after December 31st of any year. 

A fuilher discount of one-half of one ])er cent is to be allowed 
to cover claims for swells. No further allowance shall be made on 
this account, excepting in case of some product which may show 
defective processing at time of delivery, and he promptly reported 
for investigation. If an adjustment cannot he agreed upon the 
goods shall he rejected by secoml party and acce|)ted hy first party 
and the ])rice paid therefor plus freight charges, refunded to sec¬ 
ond ])arty. 

T). Second party shall he at liberty to increase or decrease the 
(piantity of products specified in the lists above referred to for each 
year to" an amount not exceeding ten [)er cent (109? ), provided 
notice thereof is given lirst party hy June 1st of each year, and pro¬ 
vided also that the change in (piantity shall be in direct proportion 
on all of the varieties in said lists, exce])ting as may be hereafter 
agreed upon. 

t). Th(‘ labels recpiired for goods covered by this contract shall be 
su[>plied and affixed by first party. On or about .January 1st of 
ea(*h year, first ])arty shall order sufficaent labels to cover second 
partv’s reipiirements of canned fruits as shown in the lists above 
mentioned and such additional labels as .sec^ond party may specify, 
at the lowc'st pi’ices obtainable, subject to second ])arty’s approval. 
.Ml such labels'shall h(‘ stoivd hy first party at their expense in suit¬ 
able storage and under warehouse iweipts issued to second party, 
and shall he covered by lirst party with insurance in reliable insur¬ 
ance companies ])ayable to second party. Second ])arty shall pay 
for all such labels as purchasc^d. but first party shall repay .second 
])arty therefor the actual cost thereof as they are used hy first party 
in labeling the goods intended for second ])arty under tliis contract, 
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the amount thereof to be deducted Iw second party from the in¬ 
voices coverin^i such jz;oods. Tlie freip;ht and ex])ense of liaiidlin^ 
the additif)nal labels above specified shall be born(‘ by second l>arjy. 

The designs for all labels shall be furnishe<l by second party. 
First jmrty shall furnish a supply of box plates for printiniij the 
heads of eases in one color in desiiiiis .sitisfactory to second i)arty. 

7. Should any (piestion arise as to the quality or condition of the 
products delivered under this contraet, owiiyu: t<> any error o?’ ne.nli- 
^lenee on the part of the first party, the second party aniees 
152 to notify first ])arty prom])tly upon the e.xaniination of the 
[products and a determination of their quality or condition, 
and first party shall be ^jiven full oppoHunity for the in.spection of 
the "oods, and second party shall not make any dis])osal of the same 
to the detriment of the first ])arty. Disaj^reeinent as to any tnatter 
of fact arisin^: out of this contract to be settled bv arbitration. Buver 
and seller each to select one arbitrator, who if unable to aciree, shall 
jointly select a third. The decision and award of a majority of said 
arbitrators shall be binding and complied with by all parties hereto. 
The ])arty against whom decision is rendered shall i)ay arbitration 
fees and ex])ense.s incurred. If decision is rendered that seller has 
com[)Iied with contract, invoice, if unpaid, shall become due and 
])ayable at once. When decision is rendered against seller, arbitla- 
ini's shall determine ami fix the amount <»f allowance', which 
amount sliall be deducted from the invoice, and the eorre'ct net 
amount |>aid immediately. If i^ayment shall already have been 
made, the amount or alhiwanee awarded shall be immediately re¬ 
funded. 

It is aereed that all ^oods shipped under this contract ai'c to be 
strietlv uj) to the grades sjieeified in the lists hereinbefore referred 
to. They are to be of first class (piality for the grades sold, sound, 
wholesome and ])ref)ared and ]>aeked a(*eordini» to the highest stand¬ 
ards of the fruit canning industry. They are alsf) p;uarantt(‘d by 
first party to be not adulterated fir misbranded within the meaning 
of the food laws of the United States, as well as the laws of any state, 
city or munei})alitv. and that they are manufactured in accordance 
with the Federal Child l.abor Act, it beim>: understood, however, that 
first jiarty is relieved fnan any responsibility for misbranding, in 
view of the fact that the labels are to be [irejiared in accordance with 
designs and sriecifieations of second party, provided the cfintents of 
the containers shall, in all res|)eets, conform tf) the labels so ap|>lied 
as to statements regarding the qualitv of the g«K)ds, weights, etc. In 
view f)f the changing character of State and Municipal regnlations, 
it is understood, however, that where the recpiirements of the l^"ed- 
eral Food and Drug Acts have been met. anv variations or local 
f»eculiarities arising under the Mnnieinal Food and Health regula¬ 
tions shall not relieve the buyer of contractual obligations, or b(‘ con¬ 
sidered a breach of warranty. Second partv shall have the right to 
have its renresentatives firesent at any or all of first party’s canning 
factories for the purpose of inspecting the canning of fruits intended 
for second party under this contract. 
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0. The first jiiuty shall advise the second party from time to time 
as to market ami crop conditions and shall assist the second party in 
every reasonahle way to further its sales. 

It either party hereto finds itself unable to perform any of the ob- 
lij>ations of this contract by reason of fires, strikes, or other causes 
beyond its control, the performance of the contract in such respect 
is to be suspended until a reasonable opportunity is afforded to re¬ 
move the cause of such sus])ension, and in case governmental action 
materially interferes with the performance of this contract by second 
party, then and in that case it shall have the right to cancel 
]5d and terminate this agreement by giving sixty days’ written 
notice to first ])arty of its intention so to do, and shall not be 
held liable for any loss resulting therefrom. First party shall not be 
liable for the failure of tran^riortation c()mpanies to furnish cars or 
transportation facilities. 

In case of short |>ack. hy reason of which the seller is unable to 
make full delivery of any of the grades specified, it is agreed that 
the deliveries are to be firo-rated. 

10. The first ])arty agrec's to sup))ly f. o. h. factory free of cost to 
the second party, a reasonable sup])iy of such sam])les as the said 
.‘second party may consider necessary for the ])roper development of 
the business. The second jiarty agrees to pay freight or express 
charges on such samples. 

11. ddiis couti’act siiall he subject to all the effective rules and 
i‘egulatious (»f the f'ederal I‘'(*od Adiiiinistration, the Federal Trade 
(Commission •jud other Federal Agencies. 

1*2. The Agreemcnl made and entered into (ju the fifth dav of 
Oetoher, 101,S. by the first party hereto and the ralifornia (Jrowei'S 
Association, a non-profit, non-stock Corporation of the State of Cali¬ 
fornia. with its principal oflice at Los Angeles, California, as first 
parties thereto and the second ])arty hereto as the .second party hereto 
is hereby cancelled so far as said contract affects the parties hereto. 

Id. This Agreement shall not be assigned by either party hereto 
without first sccuiing the written consent of the other and shall be 
and remain in full force and efl'ect from the date hereof until January 
1, 1920. 


In witness hereof the parties hereto have caused this instrument 
to be executed in duplicate bv their duly authorized agents in this 
behalf and dav and vear first above written. 

c «. 


FKODUCFRS’ WAREHOUSE 
JAMES MADISON, 

Preffident. 

.\RMOUR AND COMPANAA 
ARTHUR MEEKER, 

Vice-President. 

Compared. 

R. G. SPENCER. 


COxMPANAA 
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I lierebv certify tliat tliis is a true and correct co])y of the orij»;inal 
contract between the Producers Warehouse (oin])any, now known 
as the California Co-ojierative (tanneries and Armour Co. 

AldiKKT HAKNTZK, 

ScerrJunj. 

Paragraph III. 

Your ])etitioner further avers tliat by reason of the aforesaid con¬ 
tract hetwe(‘n it and the defendant Armour i\: Comi)any, it has a 
special le^al interest in this litigation and in the subject of this suit, 
and is entitled to assert its rights by intervention herein, and is a 
real j)arty in interest. 

lol Paragraph IV. 


Your petitioner further avers that under its aforesaid contract 
with the defendant Armour Com])any, the latter, jnior to the entry 
herein of the inju-etion decree of I'ehruaiy 27, lh2(h took approxi¬ 
mately 52 ])ercent of your petitioner’s entire output of canned fruit 
at a greater profit to the |)roducer and a smaller cost to the consnmer 
hy reason of the fact that the said defendant Armour Com|)any 
owned and operated one of- the most etlicient, expeditious, and eco¬ 
nomical systems of di.^^trihution of food products, including the ])rod- 
net of your ])etitioner, that has ever existed in this or any other 
country, and the value of the afoi’csaid conti’act to your j)etitioner 
was very great, and the henelit to the ultimate consumer was even 
greater. The direct and immediate effect of the aforesaid in jiUKdion 
decree was not merely to impair but absolutely to destroy the afore¬ 
said contract, if the said decree he valid, hut whether valid or not, 
your petitioner alleges that after its entry, the said defendant Armour 
Com])any notified your petitioner that it could not further keej) 
the said contract by reason of the said decree, and declined to proceed 
further with the performance thereof, whereby the said defendant 
breached the said contract, and caused irreparable injury to youi 
jietitioner, and ever since has continued, and still continues, so to do. 
The loss caused and to he caused to your j)etitioner hy reason of the 
refiLsal of the defendant Armour 6c Company to ]»erform the said 
contract, on account of the said decree, is incalculable, and cannot 
he comj)ensated by a meie money judgment, and your petitioner is 
therefore without any f)lain, adequate, or com])lete remedy at law, 
and is entitled to invoke the aid and assistance of this Court to secure 
the relief which is necessary, and which should he granted to protect 
its special interest in the premises. 


Paragraph V. 

Prior to the filing of this suit and the entry of the said decree, the 
defendant Armour 6c Company, and the other defendants, at a large 
expense, had carefully and skilfully built up, and owned and op¬ 
erated, most etlicient, expeditious, and economical systems of distri¬ 
bution of food j)roducts, including meats, fruits and other IocmI com- 
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inoditios, this country and al)road, and in sucli distrihu- 

tion the det'endanls were not only in competition with eacli other 
but also in cnni])etitif)n with other distrihutinji; concerns, including 
particuhiily memhers of the wholesale grocers associations in the 
Ihiilcd States, among which the most active were the Southern 
W holesale (Jrocers Association and the National Wdiolesale Grocers 
Association of the United States, both of wliich associations, together 
with certain tdliliated wholesale groceiy concerns, have already been 
given leave to intervene in this suit, and have intervened herein, for 
the ])rotection of their alleged special interest in the subject-matter 
of this suit, as will more fully appear by reference to the record 
and proceedings herein. 


1 


Paragraph VI. 


Your petitioner further avers that the said decree is void for want 
of jurisdiction or |)ower a|)parent on the face of the record, for rea¬ 
sons herein set forth, and your petitioner further avers that if the 
sai<l decree he apparently valid on the face of the record, it is in¬ 
valid hecause its direct and imme<liate etfect was to restrict and not 
]U‘omote competition in the distribution of food commodities, in 
iavor of the wholesale grocers ass()ciations, and particularly the afore¬ 
said Southern W’holesale (Jincers Association and the National 
W’holesale (hocers Association of the Unite<l Stiites, with the result 
that the profit of the producer has been greatly diminished and the 
cost to the consumer has been greatly increased, ^'our petitioner 
further alleges that the prevention of competition with its memhers 
constitutes the real interest which the aforesaid wholesale grocers 
seek to continue by intervention herein, and is the real and only 
nasoii why they seek to avoid the modification or vacation of the 
aforesaid injunction decree, in that the elimination of the defendants 
from the business of hamlling ami distrihiiting food commodities 
other than meats and related products, as their only read competitors, 
wholly relieved them from all substantial competition, and let the 
entire field of the distribution of such commodities open to the 
membeis of such associations alone, and thus effected a monopoly 
thereof in their favor. However, if the said decree he not void, it is 
so gravely improvident and eri’oneous that it should he vacated in 
its entii’eiv. oi‘ I'adically modifie<l. ddie said <lecree is merely inter¬ 
locutory and not final, and is expressly made subject to the continu¬ 
ing ]K)W(‘r of the couit to vacate or modify it at any time and for 
any suflicient reason. 

Paragniph \dl. 

Your petitioner further avers that the afoiesaid injuncti<m decree 
was ))assed without any notice whatever to it, and without any op- 
portunitv whatever afforded to it to be heard in op])osition thereto, 
and that even* since your petitioner be(*ame cognizant thereof, it has 
h(*en activelv engaged in various ways and before various trihiinals 
ami otlicials in efforts to have the plaintiff and Or the defendants 
ask the vacation or modification thereof, hut without success. In 



152 


SWIFT & COMPANY ET AL. VS. U. S. OF A. ET AL. 


T liereby certify tliat tliis is a true and correct co])y of tlic orij^inal 
contract between tlie Pro<lncors Warclionse Company, now known 
as the California Co-operative (^anncrics ami Arnionr Co. 

AldiKirr IIAKNTZK, 

Sec ref a rtf. 

Paragraph III. 

A"onr petitioner fnrtlicr avers that by reason of the aforesaid con- 
tiact betwc(‘n it and the defendant Armour (^)mpany, it bas a 
sjjeeial le^al interest in tins liti.uation and in the subject of this suit, 
and is entitled to assert its ri.ubts by intervention herein, and is a 
real party in interest. 

154 Paraj^raph I\'. 


Your petitioner further avers that umlcr its afoi’osaid contract 
with the <lefcndant Armour A: ('om|)any, the latter, prior to the entry 
herein of the inju-etion decree of I'cbruaiy 27, P>2h, took apjwoxi- 
mately 52 percent of your petitioner's entire output of canned fruit 
at a greater profit to the |)roducer and a smaller cost to the consumer 
by r(‘ason of the fact that the sjiid defendant Aiinoui' A' C'om|)any 
(ovned and operated one of-the most ellicient, c.xpcditious, and eco¬ 
nomical systems of distribution of food products, including the |)rod- 
net of your ])etitioner, that has ever existed in this or any other 
country, and the value of the aforesaid contract to your jK'titiomu 
was very great, and the benelit to the ultimate consumer was even 
greater. The direct and immediate effect of the aforesaid injunction 
decree was not merely to impair but absolutely to destroy the afore¬ 
said contract, if the said decree be valid, but whether valid or not, 
your ]>etitioner alleges that after its entry, the said defendant Armour 
Com])any notitied your petitioner that it could not further keej) 
the Side] contract by reason of the said decree, and declined to proceed 
further with the ])erformance thereof, whereby the said defendant 
bleached the said contract, and caused irrepand)le iiijury to youi 
petitioner, and ever since has continued, and still continues, so to do. 
4'he loss caused and to be caused to your petitioner by reason of the 
r(*fusal of the defendant Armour 6: Company to ]K‘iform the said 
contract, on account of the said decree, is incalculabl(‘, and cannot 
f)e cojiipensated by a mere money judgment, and your pelition(*r is 
therefore without any j)lain, adequate, or complete remedy at law, 
and is entitled to invoke the aid and assistance of this Court to secuie 
the relief which is necessary, and which should be granted to protect 
its special interest in the premises. 


Paragraph \". 


Prior tf) the filing of this suit and the entry of the said decree, the 
defendant Armour Comf>any, and the otlier defendants, at a huge 
expense, had carefully and skilfully built up, and owned and op¬ 
erated, most ellicient, exj)editious, ami economical systems of distri¬ 
bution of food products, including meats, fruits and other hanl com- 
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inoditios, llirou^liout tliis country aiul alu’oad, and in .sucli distribu¬ 
tion llie det'cndanfs were not only in conipetition with eacli other 
hut also in (*onipetition with other distributing concerns, including 
|>articulai ly members of the wholesale grocers associations in the 
thiited States, among which the most active were the Southern 
Wholesale (troceis Assf)cialion and the National Wholesale Grocers 
Association of the United States, both of which associations, together 
with certain atliliated wholesale groceiy concerns, have already been 
giv(‘n leave to intervene in this suit, and have intervened herein, for 
the protection of their alleged special interest in the subject-matter 
of this suit, as will more fully appear by reference to the record 
and proceedings herein. 


1 ~h\ 


l^iragTa[)h W 


Your petitioner further avers that the said decree is void for want 
of jui'isdictifni or power ap[>arent on the face of the record, for rea¬ 
sons herein set forth, and your petitioner further avers that if the 
said decree he apparently valid on the face of the record, it is in¬ 
valid h(‘cause its direct jmd immediate effect was to restrict and not 
]M’omot(* competition in the distribution of food commodities, in 
favor of the wholesale grocei's associations, and particularly the afore¬ 
said Southein Wholesale Grocers Association and the National 
A\’holesale Giocei’s Association of the United States, with the result 
that the pi‘f)fit of the producer has been greatly diminished and the 
cost to the (‘onsumer has h(‘en greatly increased, ^huir petitioner 
fuither alleges that the prevention of competition with its members 
constitutes the real interest which the aforesiiid whole.'^ale grocers 
sec'k to continue by intervention herein, and is the real and only 
iH'ason why they seek to avoid the modification or vacation of the 
atore.^aid injunction decree, in that the eliminati(»n of the defendant.s 
from the business of handling and distributing food coiiimodities 
other than meats and related products, as their only real competitors, 
wholly lelieved them from all substantial com]>etition, and let the 
entire field of the distribution of such commodities open to the 
memheis of such associations alone, and thus effect(‘d a monopoly 
th(*i’eof in th(*ir favoi*. However, if the said decree h(‘ not void, it is 
s(> gravely improvi<lent and en’oru'ous that it should he vacated in 
its (‘utireiy, oi* ladically modified, d'he sai<l decree is merely inter- 
huMitorv aial not final, and is e.xpressly made subject to the continu¬ 
ing power of the couit to vacate or modify it at any time and fur 
any sullicient reason. 

lAiragniph \H1. 

Your |»etitioner further avers that the afoiesaid injunction decree 
was passed without any m)tice whatever to it, and with.out any o]»- 
portunity whatever afforded to it to he heard in opposition thereto, 
and that ev(*r since your petitiemer became (*ognizaut thereof, it has 
h(‘en activ(*lv’ engaged in various ways and hetore various trihuiiids 
ami oflicijils in efforts to have the ])laintifl and or the defendants 
ask the vacation or modification thereof, hut without success. In 
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your |k tilioiior Jilloiio.' lliat tlio ill' aixl dolondanl? 

and |»arti<Mdai!y the jU fcndant Annoiii’ iV: (’onipaiiy, \\(*ro conilizanl 
of 1 111* ;d‘or(‘>;nd (•onli'a< t In'twocai your ]K*tilion(‘r and th(*.<aid Armour 
tV: ('oin])any. and of tlio rinlils of yonr )»olitioner lh(*r(‘nnd(*r, and 
of th(‘ afoi’c.snd (‘Ifccl of tin* said decroo tlicroon. On information 
ainl Ix'liof. yoni’ j'.etilionor fnrtlior .siys that many other similar con¬ 
tracts were likewise alleetc'd hy the said decree. 

Tarauraph \’l 11. 

SuhseipKait to the entiw of the .snd decree, yonr petiti(»ner learned 
and on infoiniation ami helief now avers, that <lnrinn the month of 
Ik'comlKM*. lltllt. and prior to the 2oth day of the said month, 
lo<) till' th(“n Attoiney-( hmeral of the I’nited States seenre(l fi-(an 
the defc'ndants the (‘.\eention of a certain memoi’andnm evi- 
d(*nein,i: tlM'ii* a,i:reement to tin* matters and things therein set forth, 
which iiK'niorandnin c<»nstitnte(l the basis of the filing of this suit 
and th(‘ (‘ntr^• of th(‘ aforesaid deci’iH*. Heretofore, to wit, January 7, 
lirjo. th(‘ then .Attormw-Ocmaal a|>peared before the rnited States 
Senate Committee on Aiiiicnltiire and l‘'orestrv. in the Senate OHicc 

t 

Ihiildinii:. and amonii; (*ther things, stated jis follows: 


I ha\c liei-v a memorandum siiiuc'd hy the I’eprc'sentatives (»f 
li\(* LU'eal packer^, as cxidence of their agreement to its teiaiis. J'his 
memorandum is a eomplete stateimait (»f tin* plan of adjustment 
xxhich the I department <»f .lusiice p!OjK»s(‘.«j to put into etfect. It pro- 
\ id(‘S a method hy which a dccrer* shall h(‘ entered, and endxKlies the 
stipnlations nf that deer(*e. 

The afor<‘.said memorandum, sinned hy the represeidatives of the 
live nr<‘J‘l |*aekeis. namely, th(‘ «lefendants Swift (S: f’ompany. Ar¬ 
mour A Company. Morris A ('ompaiiy, \\’il.<on A Com|>any, and 
('ndahy Caekinn, Company, was and is in full as folloxvs: 

1. A suit in equity xvill he hrounht hy the (lovernment a^ain.st 
the folloxxinn corporations ami individujtls, to wit: 

Armour Defendants. 


Armour A Co. ( Illinois). .1. Onden Armour. 

Armour A Co. ( New Jer.<ev). Clntrle.s AV. Armour. 

Armour A Co. ( Kentuekv). A. Watson Armour. 

Armour A Co. ('I'exas). Laurence H. Armour. 

ArinmirACo. (Ltd.) (Louisiana). Arthur Meeker. 

Annh) .American Provision Co. ( Illinois). IL .1. Dunham. 
CoIora<lo Lackinn xV Provision Co. (Colorado). F. Kdson AVhite 
rjeorne M. A\'illelts. 

Fowler Paekinn Co. (Maine), f rederiek \\\ Croll. 

Ilamtmmd Paekinn Co. (Illinois). (lex>rne B. Bobbins. 

N(*w Yf)rk Butchers’ Drx'ssed Aleat Co. (Nexv York). 

Atlantic Hotel Supply Co. 


i 
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Swift Defendants. 


Swifl iS: Co. (Illinois). Louis F. Swift. 

Swift tV: (’o. (West \dr”inia). Edward F. Swift. 

Swift (fc Co. (Inc.) (Kentucky). Charles F. Swift. 

Swift (Sc Co. (Maine). Harold II. Swift. 

Swift it Co. (Ltd.) (Louisiana). (Justavus F. Swift, .Ii*. 

Swift Beef (V>. (Maine). Alden B. Swift. 

Cnited Dressed Beef C'o. (New York). Ceorge 11. Swift. 

.r. J. Harrin^iton & Co. (Inc.) (New Jersey). Laurence A. Carton. 
Biinbler Co. (New Jersey). Frank S. Hayward. 

C. IL Ilaniniond Co. (Michio;an). Cliarles A. Peacock. 
lo7 Dmaha Packing Co. (Kentucky). AVilfred AV. Sherman. 

IJankiton Packing Co. (AVisconsin). MYllington Leavitt. 
Beef ct Su|)])ly Co. (Maine). Mhlliam B. Traynor. 

E. K. Pond Packing Co. (Illinois). 

Van Wagenen it Schickhaus Co. (New Jersey). 

Wstein Packing (V). (California). 

Hammond Beef Co. (Michigan). 

Omaha Meat (V). (California). 


CanfiiJd Commission Co. (New Jersey). 

11. C. Derby Co. (X(‘w York). 

Metropolitan IhJel Su|»])ly (‘o. (Xew Ahu’k). 
XA'i’inont Supply Co. 

Hotchkiss Beef Co. 

F. it (t Criltcaiden Cn. 


< I(‘oi g(‘ XYc Co. 

H. L. Handy (Jo. 

Swift (V)ates Co. 

.Vndi'cws, Swift it Co. 

Xew England Dressed Meat it Wool Co. 
Xorth Packing it Provision Co. 

Sperry it Barnes Co. 

John P, Sijuiie Co. (Maine). 

John P. Sijuii'c Co. (Inc.) (Massachusetts). 
John P. S(juii-(‘Co. (Inc.) ( Rhode Island). 
Spiinglield Provision Co. 

M’hiti' Pi*avv it Dexter Co. 

« 


Morris Defendants. 


Mori'is it Co. (Maine). Edward Morris. 

Morris Packing Co. (Maine). Xelson Morris. 

.Moro’is it ('o. ( Xew .ler'sev). L. H. Ilevmantr. 

» 

Morr'is it Co. (Ltd.) (Louisiana). C. M. M(*Farlane. 
Morrisit(’o. (Pennsylvania). H. A. Timmins. 
Brooklyn Beef it Provision (^o. 

Corrdjt Beef it Pr-ovision Co. 

(Mr-win, \Vilde Co. 

Donnelly (t Co. (Inc.). 
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Xjitional Hotel Sn])]»ly To. 

(’li;nnl)(*rlaiii A: Co. (Ine). 

.1. M. Wilson ( o. 

Mi«l<llelo\vn Ueel tV: Provision Co. 

(Jlenn Ainlerson C’o. 


Wilson Defendants. 

Wilson A Co. (Ine.) (New York). Thomas Iv Wilson. 
Wilson A: (’o. ( Ine.) (New .lersey). Arthur Lowenst(*in. 
Wilson Co. (Ine.) of ('alifornia (Nevada). Jaeoh Mooj^. 
Wilson A: (V). (Oklahoma). A. L. Smith. 

Wilson A ( o. (Ine.) (Louisiana). V. I). Skii)worth. 
15s South Dakota Provision Co. J. A. Hamilton. 

(Jolham Hotel Su])])ly Co. (Jeorge D. Hoi)kiiis. 
Standard P>eef f’o. A. L. Peterson. 

Sleifel-OAIara (’o. (h 11. Cowan. 

Drexel Packing (’o. W illiam C. Puelhe. 

\lherl Lea Co. (Ine.) (\ 1'. Purrell. 

Mississij>]>i Packing Co. dames C. Oood. 

Mor1on-(Iieg<on Co. (Delaware). 

Paul O. Peymann Co. 

Standard Provisions Co. 

Central Products Corporation. 

Cudahv Di'fendants. 

c 

Cudahy 1 kicking Co. (.Maine). Ldward A. Cudahy, Sr. 
Cudahy Packing Co. ( Nebraska ). k'dward A. Cudahy, dr. 
Cudahy Paeying Co. (Alabama). (hiy C. Shephard. 
Cudahy Packing Co. (Ltd.) (Louisiana), dohn K. W’agner. 
Nagle Packing Co. 

A. W. Anderson. 

I^. A. Strauss. 

Flank K. Wilhelm. 

(Jeorge Marples. 

Western Meat Co. 

N(*vada Packing Co. 

Oakland Meat A: Packing Co. F. T.. Washburn. 


in such district court of the United States as the Attorney Oeneral 
may select, by a hill alleging such facts and circumstan(*(‘s as the 
Attorney (Jeneral may deem nece.ssaiy and mat(*rial, including the 
various activities .and l)Usine>ses as to which the defendants, or s<mK 
of th(‘m, arc to he enj«)in('d as hereinafter sjK'cilied, to wit : ( 1 ) ddic 
owneishij) of capital stock or other interests in (ft) public stockyanl 
market companii's: (//) stockyard terminal lailroad companies; (r*) 
stockyard market newspapers or journals; (2) th(‘ manufacturing, 
jobbing, selling, <listrihuting, or oth(‘rwis(‘ (hading in any of the 
cranmodities descrilnd in Sch(*(lule A hereto annexed; (d) the own¬ 
ership and operation, either by concert of action or severally, of 
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retail meat inarket.s; (4) tlie owneiship of capital stock or other in¬ 
terest in j)nhlie cold-storage warehouses. 

2. The defendants will then answer with such denials and allirina- 
tive matter relating to the allegations of the hill as they may be ad¬ 
vised are material and necessary. 

2. Thereupon a stipulation shall he made by and between the 
f)arties to .said action, by the terms of which it shall he agreed that 
a decree u[)on consent witliout any findings of fact shall lx* entered 
in said action, which cc)n.'ient shall h(' in form suhstanti^dly the s.imc 
as Scluxlule 1>, hereto annexed. Said stipulation shall recite that 
the corj)oration and individual defendants, while imiintaining the 
liailh of their answers and asserting their innocence' of jiny violation 
of law in fact e)r intent, nevertheless, desiring to avoid ev(‘ry 
lot) appearance of placing themselves in a ])osition of antagonism 
to the (Jovernment, consent to ihe making and entry of a 
decree embodying substantially the terms and i)rovisions hereinafter 
enumerated, but that the stipulation shall not constitute or he 
considered as an admission and the rendition or entry of the decree 
or the decree itself shall not constitute or he considered as an ad- 
judi(‘ation that the d(4‘endants, or any of them, hav(‘ in fact violated 
any law of the United States. 

4. The decree, in addition to tin* foregoing rc'servation i'es))ecting 
the effect thereof, and including substantially the recitals contained 
in th(‘ stipulation and reh'rred to in the foi’egoing .section, shall he 
in substance as follows: 

(a) An injunction perp<‘tually enjoining the corporation de¬ 
fendants from, directly or indirectly, maintaining or entering into 
any contract, combination, or cons))iracv with each other or with 
any other person or persons in restraint of trade or commerce among 
the .several States, or from, diret'tly or indirectly, monopolizing oi 
attempting to mono})olize or combining or conspiring with each 
other or any other persons to monoi)olize any j)art of such trade or 
commerce. 

(b) An injunction perpetually enjoining and restraining the de¬ 
fendants, and each of them, from owning any ca])ital stock or other 
interest, either directly or indirectly, in any public stockyard market 
com])anies, or in any stockyard terminal railroad companies, or in 
any stockyard market newpapers or jouinals, except in such circum- 
.stances as are provided for in subdivision (1 of j)aragiaph 4 here¬ 
after, and upon such (*onditions as may he ap])roved by the court; 
and enjoining and restraining them from accejding or |>ermitting 
to l>e given, directly or indirectly, on any ju’ctext whatever, to any 
of them or to any of their otlicers, agents, servants, or em|)loyees, 
for the use and benefit of the (*orporation defendants, or any of 
them, capital i<tock or other intere.<ts in any public slockyai'd market 
companies, stfx'kyard terminal railroad companies. stockyard 
new.spaj)ers or journals. 

(c) An injunction j)erpetually enjoining and restraining the cor¬ 
poration defendants, and each of them, their succesvsors and aj^^signs, 
from owning any capital stock or other interest in any corporation 
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uiiich is in llu* liiisimss. in llu* United States, of inaniifaeniiiiL;, 
johhiiii!,. .<(dlin,<». li’ansjiortiicii;, distributinii;, or otli(‘r\vise dealing in 
any of th(‘ eoniinodities do.'seiil'ei] in jj;roii])s 1 and '2 (d‘ Seliednlc* >\ 
lierelo anne.xed; and fnrtlier |)(‘rpetually (Mijoining; and ivstrainin.i:; 
said corporation defendants from, in tlie United States, directly or 
indir(‘ctly, (Mi^a.iiinjr in or carrying on, either hy concert of action 
or otli(M\vis(‘. eitluM- for tlie domestic trade or for (‘Xport trade, tlie 
manufactiirinii, johl)in^, si'llini!:, transjanlinii and distrilintini!;, or 
otherwise d('aliiU!: in anv of the commoditi(‘S descM'ilK'd in said 
Sclicdnle A, liereto annexed, except as therein provided; said in¬ 
junction shall perpetually enjoin and restrain tlu; individual de¬ 
fendants ( 1 ) from individually or jointly owning oO jxm* ccMit or 
more' of the votinii; stock in any coi’poration, or half inteiTst 
U>0 or more in any firm or association which, in the United States, 
may he in the husiness of manufactnrinu;, johhini», sellinii,, 
transportinii', distril)iitin^, or otluM’wise (h'alin.u- in any of the com¬ 
modities enumerated in ^roiip 1 of said Schedule A; (2) from 
ado]>tinu: any device or arraniiement which, hy reason of their re¬ 
lation to the cor])orati(»n defendants, or any of them, would have 
the purp<jse or elfect of ^iviiin' to such hnsiness or dealinu in the 
articles mentioned in ^ronp I Schedule A in which such individ¬ 
uals mav he suhslanliallv interested, an advantage ovea* their com- 
]»ctitors similar in jairpose or elfect to any advantage* now (mi joyed 
l>y any of the corpoi'atic)!! ded'endants thi'oujih thear distrihutimj; 
svsteaus. 

t 

fd) An injunction ])(a’pe‘tually eaijoininu; and restraining the d(‘- 
feiidaiits. ami each of theaii, <lir(‘ctly ea* indirectly, from owuiiui;, 
opei'atiiiLi'. or conductin.i»\ cither hy conceal of acti<in or se'verally, 
retail meat markets in the UniteMl States, hut providing that said in 
junction shall not aj>ply to the retail markets located at the' c(jm- 
]*anies* plants and maintained hy the companies juamarily foi* their 
own employees. 

(e‘) An injunction perpetually enjoining and restraining the de*- 
fendants, and each of them, from owninj:;, directly or indirectly, 
any capital stock or other intei’est whatsoever in public ce)ld-stoiano 
ware'houses in tlu* United States. Xothin.ci in this subdivision shall 
he* ceuistrucd to |)revent the defendants, or any c(»i-j)oration ownin.ii, oi 
op(*ratin^: or from them.'^elves eiwniiiii, a/iij voi’itoraiion oirn'nuf or 
oj)* lafinf/: or irom IhfmxrlrtH oiriunf/ or operating’ the public colel- 
storaj^e ware'houses now maintiiined by the'iii, or any of the'iu, at 
stockyar<ls wheae* the'v, or any of them, have |)ackinii plants; noi- t(> 
})revent any of the defendants, dire'ctly or indirectly, from estah- 
lishin.ii. owniiiii, maintaining, or l(*asin^ ne'cessary cohl-stoi'a.ne 
facilities oi* space* re<)Uir(*<l in ^ood faith for the* storaj»;(* e)f com¬ 
modities in which the*y, or any of th(*m, may he* intere*st(‘d; nor 
fi'om re*ntinL!. space in any e-old-stora*.:.(* ware*house‘, dii‘(*ctlv or in- 
eliree-tly, owned or leaseal by any e)f the‘m, to the* public; uur from 
storin.u commodities for the public wheueve*r such s]>ace is uot re- 
(juired or n(*ede*d iu ^ood faith feer the*ir own use*. 

(f) An injunction peiju'tually enjoining; a.nd re'strainin^ the 
cor])oratie)ns elefendants, and each of them, from engaging, eithei 
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(lirc'clly or indiroclly, in the riiited States in tlie business of hnyine,, 
eolleetiiye;, selling;, transporting, distrihutinu;, or otlierwise dealing- in 
l‘r(‘sh milk and cream; provided, however, tliat notliinni; lu'rein con¬ 
tained shall prevent sii(*ii defendants or their subsidiaries from buy¬ 
ing, collecting;’, and transpoi-tin^ fresli milk and cream to ])e usc'd by 
tliem, or any of them, in manufacturin'; condensed or evaporated oi 
l)owd(‘r(‘d milk, oi‘ oleomar^ariiu', or other butter substitutes, oi 
butter, ice cream, cheese, or hiittei-milk, or to he used as fc(‘d or in 
cond)ination with {iny commodity not specilically !nention(*fl and 
desci'ii.CMl in Schedule A, mid, further, ])rovided that nothing herein 
contained shall pn'vcail such defendants from sellini^ or otherwise 
disposing;’ of milk t)ou,i;]it oi‘ collected for manufacture when such 
sate or disposition is iHurssaiw to avoid waste. 

]i)l (o ) TIk' d(‘cr(‘(' shall provide that within hti days after the 

entry thereof such of the detendants as hav(‘ in(ci(*sts in )>uhli(5 
stockyard market companies, stockyard ti'rminal raih’oads, or m.arket 
newsjiapers, shall file in the court where said action shall he hrou,i;ht. 
for the court’s a]»])ioval. a ])lan m* [ilans for divestim; th(‘mselves of 
all ownership or int(‘n‘-t in: (1) i’uhlic stockyard market compa 
nil's; (2) stockyard teiiuinal i‘aihoads: ('^) market m wspapers; ]>ro- 
vidiMl, however, that the court may, in the event that it di'cms such 
jirovisions n(>c(*ssaiy in order to (*nahle the (h'fcndants to divest 
thomselv(‘s of tlu'ii* interests in stockyards and stockyard terminal 
I'ailroads, upon rcasonahle terms, peimit the individual di'fcndants, 
or soiiH* of them, to retain an interi'st by way of stock ownei-shij), or 
otherwise, in any stockyaids, or stia'kyard teiniinal I'ailioads, hut nc 

d(‘fcndant or defendants shall at anv time, (‘ithcr individuallv or 

•' • 

jointly, own a controllini; intcri'st in any such stockyards or stock- 

varil ti'iniinal raih'oads. 

«/ 

Within such pei‘iod of time alt(*i‘ th<' (‘iitry of said di'cri'c and the 
apftroval of said ]»lan or plans as tlu' coui’t may delcrmim' thi* d(‘- 
f(*ndants shall, in i;ood faith, compl(*t(‘ly divi'st th('ms(‘lvc- of all 
such owneishiji oi* int(*rest in stockyards, stockyai'd ti'i'ininal rail¬ 
roads, and market newsjiapers. If within the time so tixed. the de¬ 
fendants shall not have disposed of. and the court uj-on ajiplieation 
sh.all determine that the defendants have been unahie. de^jute due 
diligence to dispose of the same upon leasonahle terms, the court 
may extend the time during which such ownershiju control, or in¬ 
terest may continiu' until tlu' .sinie can he dis[)osed of. 

the end that the provisions of this decree ma> hi* complied 
with, the apj>roval of tlu* court shall he obtained thereto prior to 
the iinal disposition by any of the defendants of their ownershij) 
of or interest in: (1) Pulilic cold-storage waieliouses. (2) retail 
meat mai’kets, and (2) corporation^, including depai-tmints of the 
business of any of the corporation defendants (when any of such 
departments is sold as a going concern, manufacturing, selling, or 
otherwi.se dealing in anv of the comuiodities mentioned and de- 
.scribed in Schedule A. 

The deci'i'i* shall provide that immediately upon entry of the de¬ 
cree the defendants shall commence to dispose of such commodities 
owned or handled by them as are described in Schedule A (except as 
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tlu'iciii j)r<jvi(]p(l), nml wliicli are to lx* disposed of l»y (Ikmii under 
this a^ieeiueut, and as recjiiired hy this agrecMiient sliall eonnnenee 
to divest tlieinselves of inteiests in firms, eorporations and assoeia- 
tion dealinu; in anv of the eonnnodities so inentioiu'd or deserihed in 
Seliednle A, and sliall continue in ^ood faith to disjxise of said eoin* 
inodities and to dive.st themselves of said interests as rapidly as may 
Ix', eonsistent with the nature of the business and the seasonal nature 
of the merchandise involved, and that in anv event thev shall havo 

t- t 

eomj)l(‘tely dispos(‘d of said commodities and completely divested 
tlH'inselvis of thes(* interests within two vears from the dat(* of the 
entiy of this deeite. The Attorney (ieiu'ral may apj>ly to the court 
at any time within sai<l two years to eomp(*l the defendants, 
1()*2 or any one of them, to make report to the court as to the 
]H'o,i»r(‘ss heinji; ma<le hy the defendants in divesting them¬ 
selves of .Slid intcrcst.s. If within nine months after the entrv of 
said decree the defendants .shall not have disposed of their interests 
in public cold-storage warehouses and retail meat markets the At¬ 
torney (ieneral may apply to the court for an order si)eeifyin<r the 
time within which each of said interests shall he disposed of. 

(h) The deene shall jnovide that the ])nrehasi‘r or jinrehasers of 
said stix'kyards shall a.i;ree that for a pei’iod of at least 10 yeais they, 
their sneeessors or assigns, will eontinne to maintain and (‘Ilieiently 
operate said st<x'kyards, and each of them, and such of the eoi'pora- 
tion defi'iidants as now maintain and op(*rati‘ paekiiii; plants at any 
of .Slid .'Stockyards a^ree that dnrin,i>: the .sime peiiod of time, they, 
their sneee.^sors or a.-ssi^ns, will eontinne to maintain and ojierate .Slid 
paekin_<» plants at the ])oints where their resjx'ctive jilants are now 
lix'ated, nnle.ss strikes, shorta.u;e of snjiplies, or other causes beyond 
control of either the jairehasu’s or the defendants shall prevent the 
earryinii out of .siid agreement. 

(i) The decree shall contain a |>erpetnal injnnetion enjoining and 
restrainino; in j^eneral terms the eorpoiation defendants, and each of 
them, from engaging in any illegal trade practices of any nature in 
relation to the eondnet of anv business in which thev, or anv of 
them may be engaged. 

(j) Nothing in this decree shall be eonstrned to ])rohibit anything 
that may he otherwise lawfully done by the defendants, or any of 
them, in the Ihiited States in eonmx-tion with or for the pinpnsi' of 
export trade, or foreign eommeree, or business of the defendants; 
provided, however, that nothing herein contained shall limit the 
etfeet of the injnnetion jirovided in subdivision (1 of ])aragra))h 4 
hereof. 

(k) The decree shall provide fnrthei* that nothing tlienan con¬ 
tained shall be held to ])ieetnde the CJovernment from proceeding 
against any oi* all of the defendants either civilly or criminally 
for anv violation of anv law in (*omieetion with the eanving on 
of the business of buying and selling poultry, bntt(*i*. eggs, cT.i'ese 
and milk, or any other business or activity not spi'cifically imm- 
tioned by said decree, nor prejudice the (lovernment in any such 
proceedings; nor shall said decree interfere with or prejudice any 
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lojunl businc.<.s, or activity of tlie defendants, or any of them, 

iK)t proliibited or eovered by said decree. 

(l) The decree shall further provide that jurisdiction shall he 
retained hy the court for the puiijose of taking such other action oi 
adding at the fact of the decree such other relief, if any, as may 
become necessary or appropriate for the carrying out and enforce¬ 
ment of this decree; and for the purpose of entertaining at any time 
hereafter any ai)plication which the parties may make with respect 
to this decree. 

(m) The decree shall also contain an injunction perpetually en¬ 
joining and restraining the corporation defendants, and each of 

tliem, directly or indirectly, through any device or arrange- 
1G3 ment whatsoever, from j^ermitting their branch houses, route 
cars, or motor trucks to be used for the sale, handling, or 
dealing in any of the articles or commodities named in Schedule A. 

5. Armour ek Co., Swift & Co., Morris & Co., Wilson & Co., and 
Cudahy Packing Co. agree that they will obtain the consent of all 
theother proposed defendants to the entry of said proposed decree, 
which consent shall be in form substantially the same as Schedule 
B, l^.creto annexed and heretofore referred to. 

6. For the purpose of enabling the (Government to draw the peti¬ 
tion and decree in the proposed suit, and from time to time to a.scer- 
tain whether the defendants are in good faith carrying out the terms 
of this decree, the corporation defendants will make full and com¬ 
plete discoveiy to the (lovernmont of all their books and records and 
will furnish to the (Government all information recjuested in that 
connection. 

TIIOS. CREIGH, 

For Cudahy Defendants. 
CTIAS. J. FAULKNER, Jr., 

For Armour Defendants. 
J. P. LIGIITh^OOD, 

For Tr//.s*o/j Defendants. 
HENRY VEEOER, 

For Sivift Defendants. 
M. W. BORDERS, 

For J/orr/.s Defendants. 

Schedule A. 

(Grouj) 1.—Commodities which the defendants, both (*orporation 
and individual, are ])rohihited hv the terms of subdivisions (c), (y ), 
(/), and ()//) of jseetion 4 of this agreement from manufacturing, 
jobbing, selling, trans])orting, distributing, or otherwise dealing in. 
This restraint, however, shall not apply to the (*orporation defendants 
when ])nrchasing, transporting, or using siiid commodities (1) as 
su])plies in operating their ])acking houses or hraneh houses or other 
facilities used by them or as an incident in the processes of manu¬ 
facturing soap or ])acking-house products; (*i) in the construction 
and physical maintenance of their })acking houses, branch houses, 
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or other facilities used by them; (ri) in tlie operation of their 
restaurants, laundries, or other conveniences ])rimarily for the bene¬ 
fit of their eini)loyecs; or (4) in conil)inati()n witli meat. 

1. Fresh, canned, dried, or salted lish, ineludini:; therein, ])ut in 
no wise limiting the foregoing general <leseri[)tion, the following, 
to wit: Canned oysters; canned mackeral; l)ulk mackeral; hulk, 
canned, and cured herring; canned salmon; canned sardines; canned 
shrimp; and canned tuna fish. 

2. Fresh, dried, or canned vegetables, evcejit in combination with 
meats, including therein, but in no wise limiting the foregoing de¬ 
scription, the following, to wit: Asparagus, navy lieaiis, lima 

1G4 beans, peas, beets, corn, okra, jxitatoes, tomatoes, celery, 
garlic horseradish, and ])um|)kins. 

3. Fresh, crushed, dried, evaj)orated, or canned fruits, including 
therein, but in no wise limiting the foregoing general description, 
the following, but not including the same when used as an ingredient 
of mince meat, to wit: Ginger, cherries, ajiple butter, apricots, black¬ 
berries, peaches, pineapples, raspberries, currants, figs, gooseberries, 
oranges, strawberries, apples, prunes, raisins, and dates. 

4. Confectionery, sirups, soda fountain supjdies and simps, and 
soft drinks, not including grape juice, including therein, but in no 
wise limiting the foregoing general description, the following, to wit: 
Apple cider, cherry juice, coco cola, creme de menthe, crushed nut 
frappe, ginger ale, green pineaj)ple sirup, lemon extract, marsh¬ 
mallow topping, orange extract, root beer, vanilla extract, and vin fiz. 

5. Molasses, honey, jams, jellies, and jueserves of all kinds. 

0. Sjiices, sauces, condiments, relishes, and .siuerkraut, including 
therein but in no wise limiting the foregoing general description, 
the following, to wit: Catsup, chili sauce, cinnamon, cloves, mustard, 
mustard seed, olives, oyster-c<)cktail sauce, l»epper, j)ickles, s|)inaco 
chili, and tomato catsuj). 

7. Coffee, tea, ehocolate, and cocoa. 

8. Nuts, including therein the following to wit: Almonds, pecans, 
and walnuts. 

9. Flour, sugar, and rice. 

10. Bread, wafers^ crackers, biscuits, spaghetti, vermicelli, and 
macaroni. 

Grou])s 2.—Commodities which the corporation defendants only 
are prohibited l^y the terms of subdivisions (c), (/y), (i),and (m) oi 
section 4 of tliis agreement from manufaeturing, jobbing, selling, 
transporting, distributing, or otherwise dealing in. This restraint, 
liowever, shall not apj)ly to the corporation defendants when ])ur- 
chasing, transf)orting. or using said commodities (1) as supplies in 
operating their packing houses, or branch houses, or other facilities 
used by them, or as an incident in the processes of manufacturing 
soap or packing-house products; (2) in the construction and physi¬ 
cal maintenance of their racking houses, bran(*h houses, or other 
facilities used hv them; (3) in the operation of their restaurants, 
laundries, or other conveniences ])rimarily for the benefit of their 
employees: or (4) in combination with meat. 
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11. Cereals, ineludiiig therein but in nowise limiting the fore¬ 
going general deseription tlie following: Grits, oats, hominy, hominy 
feed, hoi*se feed, brewers’ flakes, brewers’ grit, brewers’ meal, buck¬ 
wheat. eaiined hominy, clipped oats, corn grits, ground meal, ground 
oats, cracked corn, crushed white oats, feed barley, feed meal, feed 
wheat, rolled oats, standard middlings, and standard spring bran. 

12. Grain. 

13. Miscellaneous articles, to wit: Cigars, china, furniture, bluing 
starch, fence posts and wire fences, alfalfa meal, babbitt, bar iron, 
binding and twine, brass castings for heavy ordnance, brick builders’ 

liardware, bum])ing j>osts for railroads, cement, line, plaster, 
1G5 doors and windows, dried brewers’ grains, lath, pitting and 
fruit handling machinery, roofing, sand and gravel, shingles, 
soda fountains or parts thereof, structural steel, tile, and waste. 

14. Grape juice. 

Schedule B. 


(To be printed at foot of decree.) 


The defendant 


— (here insert defendant’s name) appears 


generally herein and docs hereby consent that the foregoing decree 
may be entered herein without further notice. 

-(If individual, sign in person and acknowledge. If cor- 

])oration, sign by duly authorized otlicer and acknowledge. Attach 
corporate seal and resolution of directors authorizing execution.) 

The Attorney-tJeneral explained his views concerning the said 
memorandum to the said Senate Committee, in substance as follows: 

The paper signed by the representatives of the packers contains 
the entire plan of adjustment. 1 am in harmony with that i)lan, 
and 1 j)ropose to ])ut it through. As to whether 1 think the plan 
will be entirely satisfactory to the other side, the packers, ‘‘satis¬ 
factory’’ is not the word. But they have agreed to go along, and they 
have attested that agreement by their representatives signing this very 
document which I have in my hand, which is the original paper. 
(At this j)oint Senator France asked the Attorney-General whether 
the agreement ‘‘is to ])ut an end to a long-continuous violation of 
the law, or was there any violation of the laws*:* That is the (piestion 
in my mind.”) I will briefly state how this position, which is now 
taken by the Department of Justice, as wise and pro])er under all the 
circumstances, developed. When I entered the oflice of Attorney- 
General, in March last (1919), 1 found that ])ortions of the report of 
the Federal Trade Commission, which had been for a couple of years 
investigating the great ])ackers, had been published and turned over 
to the Department of Justice for such action as the Department saw 
fit to-take. I learned also that the Bureau of Investigation of the De¬ 
partment of Justice had made a com})rchensive examination of the 
o])eratious of these corporations and their subsidiaries. I also 
found that committees of the Congress, both in the Senate and House, 
had held extensive hearings, with the idea, undoubtedly, of appropri¬ 
ate legislation, which hearings had developed many facts in relation 
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to tlie method and conduet of tlic husiiu'ss of tlieso packers. Amongst 
the first things tliat I did was to make iiupiiry about the state of 
this examination, and I found that tlie report of tlie Federal Trade 
Commission was not yet eompU‘te. 1 asked the Trade Commission 
to send me everything they had as promptly as possible, and then 
1 selected three lawyers, two of whom had had connection with the 
packers’ ease in its earlier days, and had ])artieijKited in an earlier 
criminal ease. The third was a New York lawyer, who 1 was con¬ 
fident, because of Ids ability, could examine the record, analyze 
it, and make a report as to what sort of case that record had presented. 

That lawver had been for manv vears Assistant to the Dis- 

t. «. « 

106 trict Attornev. He had done work of that sort for me while 

t 

1 was .Mien Property Custodian, and 1 knew that it would 
be thoroughly done. 1 then dum])cd into the laj) of this committee 
of lawyers all of the evidence which had been accumulated from the 

t 

Federal Trade Commi.'!=sion. our Bureau of Investigation, and the 
hearings before the committees of Congress. After several months, 
a comprehensive report was made to me in writing, which T care¬ 
fully studied—1 did not have time to study the evidence—and from 
which 1 concluded that the Department of Justice would he justified 
in bringing action against the packers. These lawyers agreed on 
the report. As to what 1 mean by “action,’’ 1 had the feeling that 
in view of the long-time investigation of the ])ackcrs, the way in 
which that (juestion had been mauled and hauled around in the 
country, thev were entitled either to a vindication, or the Covern- 
ment was entitled to a judgment—that the time had approached for 
a show-down in the courts. I was, of course, immediately faced with 
the qije.«tion whether the proceedings should be in the criminal courts 
or on the civil side. The Sherman Antitrust T.aw is both a criminal 
and a civil statute. It ])rovides a penalty and provides a civil remedy. 
I have felt that the Attornev-Cieneral was the counsel for the (lov- 
ernment and through it the ])eople for whom the (Jovernment is 
built to serve. I believe it was his duty to do with resj)ect to those 
clients as he would in juavate life, that is, decide which courts, if 
more than one were open, would he in the ])ublic interest and would 
bring justice to all parties. Without having definitely decided 
whether we would proceed in the criminal courts, or in the civil 
courts, I instructed my assistants to <levelop some further fads in 
relation to the case before a grand jury. They went to Chicago, and 
called some witnesses, “not with any definite idea of getting an in¬ 
dictment, but with the purpose of getting out some further evidence 
that we needed.” Of course, it had not been an ea.<y matter to de¬ 
cide in a ease of this kind whether the civil oi’ the criminal pi‘o{*esscs 
should l>e invoked. The Sherman Anti-tiaist Law has ))een upon the 
statute books thirty vears without anv .Mtoruev-fleneral having 
succeeded in putting anybody in jail under it. “and the prospect of 
the criminal prosecution was not bright.” While the ca.<e was ])end- 
ing before the grand jury in Chicago, and about tin* time tlnit T had 
issued orders to have a grand jury inv(*.stigation in the city of New 
York, to develoj) some further evidence that we felt we needed, I re¬ 
ceived intimations that these packers desired to see me with respect 
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to this case, tliat tlicy desire;] to present their side of it to tlie De¬ 
partment of Justice, that tliey felt they had never been accorded a 
proper hearin^jj liefore tlie Federal Trade Commission, and that, 
l)efore I acted, they would like an opi)ortunity to present their side. 
1 re[)lied to that message that if the live great packers desired to see 
me with the idea of dissuading me from taking any action against 
them, if they desired to see me for the purpose of arguing with 
me “as to the merits of the controversy I did not care to meet them.” 

t/ 

I stated, however, that if they desired to come to me with the idea 
that the would surrender to the Government, or desired to 
1G7 see how far they could go in complying with such require¬ 
ments as the Government’s law ollicers should lay down, I 
should he f)crfectly willing to see them. I told them that if they 
desired to come, they should come through their principals, in 
order that we might discuss the matter as a business pro|)osition, 
and not as a lawyer’s proposition. I thought that would lie the 
end, but I was advised they would like to send a representative, 
competent, who would speak for all of them, and who would dis¬ 
cuss the matter with me from the i)oint of view of my reply, and 
that point of view only, “without argument as to the merits of the 
ease,” without any attempt to ])ersuade me to stop any contemplated 
action, but only with the thought that they would put themselves 
in the position of lawabiding citizens, “ and do what the Govern¬ 
ment required them to do,” if they could. \\’ith that understand¬ 
ing, negotiations, if you liiay call them negotiations, began. A 
rej)resentative of the company came to me, and I discussed it with 
him. The first man to come to me was the vice-president of Armour 
& Comj)aiiy, who came to me with satisfactory credentials to show 
that he was in effect si)eaking for all of them. After that, for a 
matter of a coui)le of months, we discussed what 1 thought the 
packers ought to do, and they answered as to what the felt they 
could do and what they could or would not do. And this discus¬ 
sion proceeded for a considerable time, “until finally I prepared 
a draft of a j)lan which 1 was willing to put into effect, and after 
a very great deal of hesitancy and strong objections, they finally 
assented to it.” The suit had not yet been commenced. Pending 
these disenssions, I withheld a further proceeding before the grand 
jury in New York, without any agreement so to do. I hoped that 
})ossihly we would come to a point where I could call it a finished 
piece of business, without a grand jury investigation. I started in 
Chicago, but 1 moved to New York. An indictment, even if followed 


by a conviction, and even if that were followed by putting somebody 
in jail, would not of itself have brought any relief directly to the 
situation. “A bill in ecpiity, under the Sherman Antitrust Law, 
bitterly contested, might not have achieved some of the things that 
I felt, and thought everybody else who had given this quci^tion any 
study felt, ought to he accom])lished, if we were going to have any 


real lesults from disintegration of this husines, 


It seemed to 


me that it was perfectly proper, if I could, to require, in the circum¬ 
stances, “that certain things he done, which, under other circum¬ 
stances, we might not be able to accomplish, and if I were able to get 
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that much, T would do more for my clicnl, the riovcruinent of the 
United States and the j)eoj)le, tlian if I Mazed away in an adverse 
j)roceedin^. (‘itlier in criminal or eivil court.” I wanted to accom¬ 
plish five things, namely, first, take thc.<e ]►ackers, tlieir subsidiaries 
and their principal stockholdei*s, out of the stockyard husiiu'ss and 
keep them out, take them out of the terminal I’ailroads which en¬ 
tered the stockyards and keep thi'in out, and take tlu'm out of the 
livestock or market ])uhlications and ke(‘p tluMn out. Umh'r this 
deeree, all of these ])aekers, and all of their .‘^uhsidiary com|)anies, 
and all of their large individiud stoekln»ld(*rs, are put out and 
168 kept out forever from the stockyard husiiu'ss, the terminal 
railroad business, and the livestock or market ])uhlieations^ 
and their interests in tho.se concers are to he disposed of under such a 
plan as the courts may determine. The j)lan is worked out so that the 
defendants themselves may present a plan to dispose of their inter- 
e.sts, and if that [)lan is not ap])roved hy the court, then a nu'thod is 
made by which the court may fix the ])lan. “That is designed for the 
purpose of permitting the producers tluMusclves. if they <l(‘sir(‘, to 
he .substituted in the ownership of the stockyards and terminal rail¬ 
roads for the ])aekers.” The second thing was t(» tak(‘ tluMii out and 
keep them out forever from the jnihlic storage warehon.se business, 
and that is done in this decree. ”The third thing I desired particu¬ 
larly to do was to take them out. and particularly to keep them out, 
in order to answer the menace which we felt in the countrv was reallv 

t • 

competitive business, of the retail business and (*vcrv lim* and of (‘very 
kiml. That is done bv this deeree.” And th(‘ next thing 1 desired 
to do “was to take them out and keep them out of all of the unr(‘- 
lated lines of business.” This agreement speaks very ])lainly for 
itself in regard to how that is (hme. All those things 1 have men¬ 
tioned, 1 insisted u]»on, and would not under any eircumstanees re¬ 
cede from. And this last is aecom])lished, so that the defendants, 
being the companic.s, their subsidiary companies and most of the 
individual .stockholders, are r(*strain(‘d from owing any controlling 
intere.st in anv business of a kind which deals in the goods which an* 
scheduled in this deeree. and those gfK)ds cover the entire range of 
commodities in Avhich the ])ackers and their suhsidiaiy eom]>anies 
have heretofore dealt, outside of meat and its by-pi‘oducts, and out¬ 
side of butter, milk, eggs, cheese, and poultry. The tr(*atment of 
these acccjdcd j>artieular lines is a .*iej)arate treatment. (.\t this 
])oint, the Attorney-(leneral read an exe(‘r))t from the aforesaid 
memorandum.) Another clause in this decree will perpetually re¬ 
strain and enjoin these defendants, their successors and assigns, “from 
u.sing or j)erniitting to be used their distributing sy.stem in any way, 
shape or manner for the ])urpose of dealing in any of this busiiu'ss 
in the unrelated lines.” 1 have understood it that the vi(^e of their 
engaging in the business of unrelated lines lay in the fact that “they 
were able to destroy effective competition by r(*ason of the advantage 
which they had with their distributing .system and their branch 
houses. They could go into the wholesale grocery husine.«s with¬ 
out additional fixed charges by way of overhead expense, and thus 
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destroy tlie wholesale grocery or other dealer in the community 
who was dealing in the same kind of article.” Under this decree, 
neither these coin[)anies, nor anybody else who acquires any right, 
title, or interest in them in any way, shape, or manner, can ever 
use hy purchase, by lease, or any other kind of an arrangement, 
“this distributing system for that purpose,” nor can they resort to 
any other device or arrangment which has the purpose and effect of 
giving that kind of an advantage to them. They are clever, and 
able, and ingenious in business, and I insisted upon the clause that 
they “should not be permitted to devise anything which 
169 would give them the chance to do with the wholesale grocery 
business what their distriljuting system has permitted them 
to do.” Under this decree, only the individual stockholders can own 
interests in these various corporations, the corporation defendants 
cannot. They must sell out, the subsidiary corporation defendants 
must sell out, but the individuals who are named as defendants 
and who are stockholders in these companies may own less than a 
control of con(*erns which deal in this business. Under this decree, 
Mr. Armour or Mr. Swift could own an interest, providing it was 
not a controlling interest, ljut they could not, each one being a 
minority stockholder, have together their interest, constituting a 
majority. Of (*oui‘.<e, there we are met by a matter of the indi¬ 
vidual right of an individual to invest his money as he nnght see fit. 
Mr. Armour’s coiijtention was that if he sold out these millions of 
dollars in biisincs.^es which he had to .<ell out, he would have money 
to invest, and while he did not expect to go into the grocery busi- 
ne.'^s in any way. shape, or form, he assumed he would have to take 
stoek in some of the cf)mpanies that would buy this busine.ss, to 
some little extent, until he finally should get out; and I did not 
see any direct way of iXMjuiring the individuals thenrselves never 
to invest in any of this kind of property. Under the decree they 
are ])rohibite(l singly and collectively from owning a majority of 
the stock. I have not had the bill tiled, but we are going to file 
shortly. I have an agreement for the decree, although the bill is 
not fded. No aetion has aetuallv been commenced. This was 
finallv concluded just before the Christmas holidavs. I will not call 
this an agreemeid. These gentlemen have agreed to my plan, if that 
he called an agreement. 1 did n(»t sign this as agreeing to it on the 
part of the (Jovernment. I announced what I would do, and they 
said they would go along, and it provides that suit in equity will be 
brought against the following cor|)oralions and individuals, nannng 
nearly 200 corj>orations and individuals, “and then provides what 
shall be the result of that suit. The defendants, without admitting 
guilt, are agreeable to a decree being presented by the Government 
and signed by the court which .ehall (*ontain these provisions.” I 
at first very strongly insisted that butter, eggs, cheese and poultry 
should he ineluded amongst the l)usinesses which these defendants, 
both individually am] as corporations, would go out of. But the 
more T studied that (piestion the more doubtful T became of whether 
justice would be done to the people as well as to the packers if I 
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insisted upon it. They are refrigerated products, “whieh tlie dis¬ 
tribution .'^yst(*in of tlie packers makes ])ossihle to eolleet and sell, 
and keep and sell in a way that has a!> (‘eonomieal valiu'." I do 
not care to armie that proposition, hut 1 think it is at Ic'ast involved 
in doubt. And what I finally di<l with that was to (‘liter a stipula¬ 
tion in the decree that this ease should he opened for the jairjiosc 
of perniittina the (lovernnient, at any time it mi^ht see tit, in this 
very ease to produce' evidence desia;n(‘d to show that the control or 
interests of the ]»aekei-s in those husiness('s was unlawful or inimical 
to the ])uhlie interest, so that furtlu'r adjudication mi,i»,ht he granted 
hy the e(»uit in the ea.'^e. In other words, ^‘I left the door o[)cn for 

such future action as the conditions nii^ht seen to war- 

170 rant,'' so that in ea.<e the butter ])eo])le should ask for the 

same relief that the wholesale ^roi'ers have asked for, it 

still would h(‘ possilile for them to i»et it, if the court agreed with 
them. There would he a ti^ht on that, I sujipose. (At this jioint, 
the diairman of the Oimmittee stated as follows: ‘‘The main li.u;ht, 
of eour.<e, that has hec'ii carried on before this rommittee—at least 
during our hearinus this session—has been by the whoh'sale grocers, 
elainiinL!: that it was ini]) 0 ssihle for the whoh'sah* f^roeers to eom- 
]>ete. heeau.'ic, you stated a moment acio, the overhead e.xpensc 
would he the same for the paek(‘rs, whether they carried on this 
grocery business m* not, and that th(\v w(‘re also favored with re¬ 
spect to refrigerator ears, that they owned their own ears.” The 
Attorney-( h'lieral: ‘‘T should think lik(‘ly that you would have 
fewer visitors of that kind after this <i:oes into (‘tfeet than you have 
had in the ]>ast.” The Chairman: “Yes. But, of course, there 
is still a very important question to he decided, unh'ss th(‘ mattei’ 
of butter, e^'^s, and poultry is taken care of, because while those 
industries ai’c owned by smaller ]>eo))l(‘—the majority of them — 
owned by little jjjrocers throujihout the country, and they have not 
been heard, so far as I know; so far as I know they have not been 
here, although the ^roceis have been here.” The Attorncy-Ceneral: 
“I think there is a very wide difference of opinion amongst men, out¬ 
siders, who deal in butter, es^s, ])oultry, and cheese, as to whether 
it is a wis(‘ tiling t(> take tluit business awjiy fi'om th(‘ packers or not.” 
The (Chairman: “It was not mv intention to sav that it could he 

•' t 

taken away; I <lo not know.”) The Attorm'v-Cem'ral th(‘n ))ro- 
eeeded in suhstam-e as follows: Cndei* this decree,1 he pack(‘rs may ho 
enf*ai[»;ed in the butter and cheese husimxss. I sup]K)se that means 
owning creameries. Th(\v cannot handle fresh milk at all, thev can¬ 
not sell fresh milk. They can buy milk for the ])urpose of mak¬ 
ing- cheese, “hut we tak(‘ them out of the sale and distribution of 
milk.” I think they could still retain creameries. (At this point, 
tlie Attoruey-Ch'ueral read another excerpt from the aforesaid 
memorandum.) The (lovernment is not pi’ohihited from com¬ 
mencing an action, either civil or criminal, in the cIkh'sc', poultry, 
and ejr^r business, imd is not ])rohihited from hrinciiin.e: a civil or 
criminal action in anv other wav. There is nothino; in this dcH*ree, 
either directly or indirectly, that would prohibit the (lovernment 
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from ])roeec(lin" against the packers or any of them in regard to 
any illegal action in the past, about meats, for instance, but on the 
conliaiT thoie is s}>ccilically permitted the Government may do so, 
and that is the v(*rv clause which I read. That does not ai)plv onlv 
to Gutter, eggs, and j)oultry, but it is ‘‘or any other businc'ss or ac¬ 
tivity.” We do not restrain the manufacture of butter and cheese 
by these flefcndants, but we simply leave the door open for the 
piiipose of making such further showing as the Government might 
desire to make in the future to ask for further relief in reference 
to those things. So far as this suit is concerned, practically it has 
nothing to do with the manufacture of butter and cheese, exce])t that, 
as I say, we leave the door open. We have taken these defendants 
out of every business except that which is usually the business of the 
butcher, the meat business, and these products which are 
171 generally handled by butchers—butter, chee.se, and poultry. 

1 do not mean to be as brutal as it sounds, but we have made 
“butchers” of them. We have gotten them back, it seems to me, 
to the business which they originally went into, and, as to that busi¬ 
ness, we have bound tliem by perpetual injunction, restraining them 
and all these defendants from amongst themselves or witli jinv- 
body else agreeing or combining or arranging to do anything which 
is an attem])t to “monopolize that business, or in restraint of trade 
in that business.” As to the meat business, we have an injunc¬ 
tion of cxactlv the kind that the Sherman Antitrust Law con¬ 


templates for the Government to get against any men “charged” 
with a conspiracy in restraint of trade. The ellect of that is that 
as to the meat business and its by-products and these things which 
they are permitted to continue in, the Government, in the future, 
if there be evidence of monopoly or restraint of trade, will be able 
to go into court in this very case, “and present the facts to a judge,” 
and hold these defendants guilty for contempt of court, if there 
be a violation, so that we shall not have to proceed through all of 
the })rocesses of either the criminal or the civil courts in respect to 
that. The second thing we have done is to restrain and enjoin 
them forever collectively and individually and in every other fashion 
“from engaging in any unlawful trade practices.” The result 
of that would be that any person or any concern, the Government, 
or any individual who was able to show an unlawful jtracdice f)y 
these deh'ndants oi- any of them, will be ])ermittel to co'ue into 
(*ouit in tins very case, and j)resent a showing which wouhl ('ntitle 
them adiudication aeainst the defendant for con'emol. “Those 
are all the thincs that we could possibly accom])lish by a bill and 
an adverse decree.” Anybody estab lishing unfair practice can go 
into this (*ourt and get his remedy instanter. T do not know 
whether these dofen hints will obey the iniunction or not. but if 
there is any T>ower h'ft in the (*ourts of the Unitc'd States, the Govern¬ 
ment can compel them to obey this injunction, if they do not. uT)on 
a showin^' made in this case before a judge of the United States 
court that the iniunction, “winch is general in terms.” has bor.xi 


viobited in any “specific ])articular.” I got a decree for all tliat 
I saw any |)rospcct of getting, and with that decree, “any jiarty 
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at interest can come in and protect its rights by the rule for con- 
teni]>t.’’ I won tlie lawsuit, and I ^ot a decree wbicli “1 would 
not have seen much [)rospect of ju;ettin." if 1 had ^one into court.” 
1 have sjiid that we have “a general hijunction” which makes 
it j>ossihlc for the (tovernment or any aj^.u;ricved ]>arty to proceed 
under this decree hy contem])t j)roceediniis, if he ])lea.':es, that the 
Slu'iinan Antitrust Law, with resjject to the meat business, is par¬ 
ticularly ohev(‘d hv these defendants and all the subsidiaries and 
j)rincipal slockholdei*s. We have “the same kind of an injunction” 
which permits of the same kind of relief with reference to the ‘‘un¬ 
lawful ])ractices that they may enoan;e in.” We take them out ami 
keep them out forever directly and indirectly, from the control of 
the stockyards, “and make it possible for the producei's thein.'^elvi's 
to he substituted for them in that control.” We take them out and 
keep them out forever, directly and indirectly, fioni the 
17*^ terminal railroads which own tlie stockyards, and from the 
live-stock market juihlications. “We make it inij>ossihle for 
them ever to en^a^e in the retail business in any line whatever— 
the.<(‘ defendants, theii’ succ(‘Ssors and assigns, and all that.” 'Fhev 
have h(‘en accused of (*n^a^in" in the retail business, and they have 
been “accused f)f havini> desimis upon it.” There is a .^reat deal 

of evidence of the unfair manner in which thev have u.^^ed that com- 

^ • 

jK'tilion. “and the tendency to destroy competition as a result of 
it.” They cannot rent sj>ace in their refri<j:;erator cars to wiioh*- 
sale meichants for distribution. “Thev cannot use their distrihut- 
in^- .system or p( rmit anybody else to use it in any form whatever 
for lh(‘ purp(>se (jf distrihuiiii” any of the.^e side-lines.” And neither 
('an th(‘V devise anv otlun* .<cheme or arraiuiement which has the 
same ])urj)ose (»r effect. “Senator Smith of (Jeor^^ia: You have got¬ 
ten a decree for what the present law authorizes the (Jov(*rmnent 
to obtain in ]irotcction of jmlilic rights? The Attoriu'v (J(‘neral: 
That is ri^iht. Senator. Senator Smith of fJeor^ia: And you have 
^iained your lawsuit for everything that the Sherman Antitrust 
l.aw authoiized you to <iain‘/” The Attornev-deneral: I was teml- 
ine’ strictly to niv own husin(‘ss. I think von have stat(‘d it cor- 

* t 4. 4, 

rc'ctly wlu'ii you say I have “won this ca.se.” 1 have j!;ott(*Ji a judii;- 
nient which, to my mind, is all that the dovernm(*nt can liope to 
jiet. and 1 have left the case in such shajx* that if anything has 
he(‘n ovcilookcd w(‘ have uot a splendid renic'dy in this |»ai'ticnlar 
court. I hav(‘ made no aiireement or arranLionaait or sui;u:estion 
with anybody as tu what the future course of th(‘ (l()verniiicnt is 
^;oin,i^ to he with respect to litigation. \ could ^o into court 
tomoriow against these ])eo[)le if T desired to do so. I would 
like to s(‘e this thins; tried out. T believe this is a ^reat, loni» step 
forward. I believe we have ^iotten thintrs that we h.ave been fljiht- 
in^ for for years, apparently without hope of ^ettin^;. I do not 
promis(‘ it is .lioinii; to mean immediate lowerimr of prices. “There 
is ^reat strenuth in the ariiument of an eflicient, hi<jj concern, 
r(‘SultiTur in lower prices to the consumer, hut it is the argument of 
the efficiency of autocracy.” At any rate, what we have done, 
“if we have destroyed that efficiency, which might result in lower 
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prioop/’ we have destroyed autocracy and returned to the form of our 
democratic kind of (Jovernment for business. We have made it pos¬ 
sible for men of all kinds, in all classes, to get into these businesses, 
and if that does not result in benefit to the American peo[)le, then 
our whole theory of competition is wrong. This is the first time I 
have ev(‘r announced it, hut I do not expect to proceed against the 
defendants criminally for violation of tlie Sherman Antitrust Law. 
liy this decree, we do not forgive any criminal oll'ense they may 
have committed, we forgive nothing in the Department of .Justice. 
“1 have never said a word about criminal prosecutions, but having 
forced them into the position where they have agreed to go as far as 
that in meeting the Government’s position,” I would think 1 would 
be doing a very improper thing to attempt to convict the individuals 
in a criminal court, and I would be moved to that consideration a good 
deal by “the ])ractical difliculties in the way of getting convictions.” 

Senator France: Was the Department satisfied beyond any 
17.‘) reasonable doubt that these gentlemen bad committecd a 
criminal act, or any of them? The Attorney-General: I 
was not sitting in the jury box, and the rule of reasonable doubt 
does not govern the Attornev-(General of the United States. 1 was 
convinced that the time liad come for the Government to take ac¬ 
tion, and the responsibilitiy was upon the Attorney-General of 
th(‘ United States to decide whether to bring the action in the 
criminal or the civil courts, and the Attorney-(7encral d(‘cided to 
lii ing the action in the civil courts, “when he found he could get this 
kind of a decree.” This is not an agreement, they signed tlu'ir 
names to it as agreeing, but that was my pro]>osition, wbicb they 
came to. In the case of the miners, when we got to tlu' very point 
of contempt jiroceedings, we made no agreement with them. The 
Government of the United States makes no contract with defend¬ 
ants, but we told them what the law was, what the Government’s 
position was, and that they could take it or leave it, and the miners 
surrend(‘red to the Government, “just as the packers have sur¬ 
rendered to the Government.” There was no agreement in either 
case. Senator Norris: It looks to me like an agreement: maybe 
it is not. Senatoi f'rance: You talked it over before the suit? Idle 
.\ttornev-( General: Talked it over with the Government, ^^)ll mav 
call it an agreement if you like. You may call it an agrei'inent, 
but 1 do not call it an agreenu'nt wben tbe law otlicia-of tbe Govern¬ 
ment sits down before a (h'fendant and says. “This is the law. 
This is what the Government demands, and we ask voii to come to 
it.” If they come to it, and put their name to a ])aper showing 
they will go along, that is not agreeing with a law violator. Setting 
up an agency that gave its particular attention to the stockyards 
and market situation, and brought to it all necessary juiblicity, 
certaiidy would not hurt my de(*rce. I would not have the slightest 
objection to it. My only thought is that “such an agency would be 
du])licating the work of the United States court, which has reallv 
no?/* supervision of all this business under this decree. But T see 
no ohjection to it.” [The Packers and Stockyards Act was passed 
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Aii^usj !.■), 1021, 42 St. L., loO, l():l.| Senator Kendrick: Would 
not tills 1)(* true, tliat the courts had so inueli of other thinj 2 ;s to en- 
oj-f>ss theii' a11(‘ntion that it would hetter he lodged in sonu' a.^eney? 
Tlial is the n^ason that within the past day or two we have .‘iui»j;estcd 
a ])lan l»y a proposed draft of the hill, by which we would have 
a eonunission look ])riinarily after those <>;reat markets, and investi¬ 
gate tlieni. and study where it was necessary, and to sup(*rviso the 
opeiations of those markets. The Attornev-( leneral: That is, stoek- 
yaid markets? Senator Kendrick: Stockyards. I ask of you if 
such a commission would not have the effect of tremendously 
stren.iitli(‘nin_i» the ff>rce and effect of this decree? The Attorney- 
(uneral: I sliould think it mi^ht. It mijiht he in a position to ad¬ 
vise tlie court. I do not mean to he advoeatin.^ that kind of lej^isla- 
tion. Ix'cause my opinion is that we mi^ht try the thino as we have 
it for a while. But 1 cannot see any harm in it. It mij^ht result in 
^ood. 

The forec»oin<i te.stimonv was <jjiven and ])uhlished in tlie 
174 reports of the Senate rommittee, and on January 17, 1020, 
]»rior to the entry of the decree in this puit. the testimony was 
copied and sent to the wholesale grocers of the United States. 


Paragraph IX. 


'S’our petitioner further avers that heretofore, to wit, Fehruary 27, 
1020, in accordance with the aforesaid memorandum, the plaintiff 
United State's of America filed the original hill of complaint in this 
cause, alleging that the defendants had entered into certain unlawful 
eemtracts and eeunhinations to restrain trade and commerce and to 
]»r('vent comtietition among themselves in the ])rices for which meat 
and meat ])roducts are sold, and inferentially averring that the 
defendants had attempted to monopolize interstate trade in fish, 
vegetables, either fresh or canned, fruits, cereals, milks, poultry, but¬ 
ter, eggs, cheese, and other substitute foods ordinarily handled by 
wholesale grocers nr produce dealers, but the said bill fails to e.xpose 
any act or acts showing or tending to show any such contracts or 
comhinations or monopoly. The same date, to wit, Fehruary 27, 
102t), in accordance with the aforesaid memorandum, and simul¬ 
taneously with the filing of the .«aid bill, the defendants filed their 
resf)ective answei-s, directly denying the accusations of the said bill, 
ami ('Xju-essly asserting that the defendants had not entered into any 
contract or comhinatiem in restraint of trade or commerce, and had 
not created or attempted to create any monopoly in any food com¬ 
modities, and all of the allegations of the said bill necessary to em- 
j)ower the court to grant the plaintiff the relief prayed, or any other 
similar relief, were fully and explicitly denied by the said answers, 
and thereby an issue of fact was effected as to all of the material 
allegations of the said bill. The same date, to wit, Fehruary 27, 
1920, in accordance with the aforesaid memorandum, and simul¬ 
taneously with the filing of the said bill and answers, a certain 
stipulation dated February 27, 1920. between the plaintift’ and de¬ 
fendants was filed, in the words and figures following: 
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It is liereby stipulated by and between the parties liereto that the 
decree hereinafter contained may, upon consent of tlie parties and 
without any findinj^s of fact, be entered in tliis cause. 

The corporation and individual defendants, while maintaining the 
truth of their answers and asserting their innocence of any violation 
of law in fact or intent, never!heless^ desiring to avoid every ap¬ 
pearance of i)lacing themselves in a ])Osition of antagonism to the 
Government, con.sent to the making and entry of said decree; but 
this stipulation shall not constitute or be considered as an admis¬ 
sion and the rendition or entry of the decree, or the decree itself, 
shall not constitute or be considered as an adjudication that the 
defendants, or any of them, have in fact violated any law of the 
United States. 

The decree above referred to is as follows: [Here follows the 
draft of the decree which was entered the same date, but is omitted to 


avoid unnecessary repetition.] 

175 The same date, to wit, February 27, 1920, in accordance 
with the aforesaid memorandum and stipulation, and simul¬ 
taneously with the fding of the said bill, answers, and stipulation, 
the injunction decree of February 27, 1920, was thereupon ])resented 
to ami signed by the court, as a mere matter of form, witliout any 
hearing or consideration of the merits or the i.^^sues of fact presented 
by tbe pleadings, and regardless the legal effect of the reservations 
of the defendants in the aforesaid stipulation, and regardless the 


legal effect of the following provisions of the said decree itself: 


This cause having come on to be heard on this 27th day of Febru¬ 
ary, in the year 1920, and the petitioner * * * having moved 

the court for an injunction in accordance with the prayer of its 
petition; and it appearing to the court that the allegations of the 
petitioner state a cause of action against the defendants under the 
provisions of the act of July 2, 1890, entitled ‘Mn act to protect 
trade and commerce against unlawful restraints and monopolies,” 
and acts amendatory thereof and sup])lemental or additional thereto, 
and that the court has juri.'sdiction of the pei‘sons and the subject- 
matter; and the several defendants have accepted service of process 
and having ap])eared and filed answers to the petition, which 
answers are on file in the ofiice of the clerk of this court; and the 
])arties having this day entered into a stipulation in this action, 
which stijailation is on file in the office of the clerk of this court, 
and from which it appears, among other things, that while the de¬ 
fendants and each of them, maintain the truth of their answers and 
assert their innocence of any violation of law in fact or intent, they 
nevertheless, desiring to avoid every appearance of placing them¬ 
selves in a ])ositi()n of antagonism to the Government, have con¬ 
sented and do consent to the making an entry of the decree now 
about to be entered without any findings of fact, upon condition 
that their (*onsents to the entrv of said decree shall not constitute 


or he considered an admission, and the rendition oj‘ entry of said de¬ 
cree, or the decree itself, shall not constitute or be considered an ad- 
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judication tliat tlio defendants or any of tlieni liave in fact violated 
any law of the United States. 

Now, u]»on the ])etition, the answers of the defendants, and the 
aforementioned sti])ulation and consents of the parties, all on tile 
in the oflice of the clerk of this court, and on motion of the petitioner, 
it is ordered, adjudjied, and decreed as follows: 

The rest of the said decree was and is in the words and figures 
followinji: 


First. That the corpemition defendants and each of them he, and 
tliey are herehv, jointly and severally ])erpetually enjoined and re- 
sti’ain(‘d from, eitlier directly or indirectly, hy themselves or throuj»h 
their otlicers. directors, agents, or servants, in any manner main¬ 
taining or enterintj; into any contract, combination, or conspiracy 
with each other, or with any other ]iei*son or per.'^ons, in restraint of 
trade or commerce among the several States, or from either directly 
or indirectly, hy themselves or through their officers, directors, agents, 
or servants, either jointly or severally monopolizing or at- 
17G tempting to monopolize or combining or conspiring witli each 
other, or with any other ])erson or j)crsons, to monopolize any 
part of such trade or commerce. 

Second. That the defendants and each of them be, and they arc 
hereby, jointly and .severally ])erpetually enjoined and restrained 
from owning, either directlv or indiiectlv, individual!v or hv them- 
selves, or through their officers, directors, agents or .servants, any 


ca])ital stock or other interest whatsoever in any public stockyard 
market company in the United States, or in any stockyard terminal 
railroad in the United States, or in any stockyard market news- 
j)ai)er or stockyard market journal juiblished in the United States, 
exce))t in so far as the court may permit any of the individual de¬ 
fendants to letain any such interi'sts u])on the conditions and in 
such circumstances as are ])rovided for in ])aragraph tenth of this 
decree: and said defendants and each of them are herebv further 


enjoined and restrained from accepting or permitting to be given, 
directly or indirectly, on any pretext whatever, to any of them, or 
to any of th(*ir officers, directors, servants, or employees, for the 
use and benefit of the corporation defendants or any of them, any 
capital stock or other interest in any ])ublic stockyard market eom- 
j)any, stockyard terminal railroad, or stockyard market newspaj)er or 
stockyard market journal. 

Third. That the eor])oration defendants and each of them and 
their succes.^ors and a.^^signs be. and they are hereby, perpetually 
enjoined and restrained from, either directly or indirectly, by them¬ 
selves or through their ollicers, directors, agents, or servants, through 


any devic'e or arrangement whatsoever, using or permitting any other 
person, firm, or corporation to use their distributive system and 
facilities, including their branch houses, route cars, and auto trucks, 
or any of them, in any manner for the purchase, sale, handling, 
transporting, distributing, or otherwise dealing in any of the articles 
or commodities named and described in paragraph fourth of this 
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decree, except in so far as permitted in said paragraph fourth, and 
except refrigerator cars when in good faith leased to common car¬ 
riers, or furnislied to tliem for tlieir use as common carriers. 

Tlie corporation defendants or any of them may from time to 
time lease, sell or otherwise dispose of any of the items of their dis¬ 
tributive system free from any of the restrictions of this decree when 
they have a surplusage thereof or when such items have become ob¬ 
solete or are otlicrwise not recpiired for the business of the defendants 
or any of them. But no sale, lease, or other disposition of a substan¬ 
tial part of defendants’ respective distributive systems or such dis¬ 
tributive system as an entirety sliall be made without submitting the 
same to the court for the court’s investigation and determination as 
to whetlier said proposed sale, loa.^e, or other disposition is in accord¬ 
ance with the spirit and purpo.^e of this decree, and without notice 
of the a])j)lication for such ap])roval first given to the Attorney Gen¬ 
eral. Nothing herein contained shall be construed to prohibit the 
defendants or any of them from mortgaging or otherwise creating 
liens on said distributive system or parts thereof. 

177 Fourth. That the corporation defendants and each of them 
be, and they are hereby, ]»er])etual]y enjoined and restrained 
from, in the Ignited States, either directly or indirectly, by themselves 
or through their officers, directors, agents, or sciwants, engaging in 
or carrying on, cither by conceit of action or otherwise, eitlier for 
doniestic trade or for exj)ort trade, tlie manufacturing, jobbing, sell¬ 
ing, trans])orting (except as common carriers), distributing, or other¬ 
wise dealing in any of the following ])roducts or commodities, except 
when such ])rodiicts or commodities are purchased, trans])orted, oi 
used (1) as su])])lies in operating their ])acking houses, branch houses, 
or other facilities used by them, or as an incident in the processes of 
manufacturing soaj) or ])acking-house ])roducts; (*2) in the con¬ 
struction and ])hysical maintenance of their packing houses, branch 
houses, or other facilities used by them; (8) in the operation of 
their re.^taurants, laundries, or other conveniences, primarily for the 
benefit of their employees; or (4) in combination with meat, to wit: 

1. Fresh, canned, dried, or salted fish, including therein, but in 
nowise limiting the foregoing general descrijdion, the following, 
to wit: 

(^anned oysters. Bulk, canned, and Canned sardines. 

Canned mackerel. cured herring. Canned shrim]). 

Bulk mackerel. Canned salmon. Canned tuna fish. 


2. Fresh, dried, or canned vegetables, exce])t in combination with 
meats, including therein, but in nowise limiting the foregoing gen¬ 
eral description, the following, to wit: 


Asparagus. 
Navy Beans. 
Lima beans. 
Peas. 

Beets. 


Corn. 

Okra. 

Potatoes. 

Tomatoes. 

Celery. 


Garlic. 

Horse-radish. 

Pumpkins. 
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•S. Frcjrlj, ('iTishod, dried, evaporat('d, or eanned fruits, iucludinj^ 
tlicreiii, but iu nowise limiting the foregoing general deseripton, the 
following, hut not ineluding the same when used as an ingredient 
of mineemeat, to wit: 

Ginger. rineaj)ple. Strawberries. 

Cherries. Kaspberries. Apples. 

Apple butter. Currants. Prunes. 

Apricots. Pigs* Raisins.. 

Blackberries. Gooseberries. Dates. 

Readies. Oranges. 

4. Confectionery, sirups, .^da-fountain supplies and .drups and 
soft drinks (grape juice is not included in this paragraph 4; sec 
]>aragraph 14), including therein, but in nowi.se limiting the 
ITS foregoing general description, the following, to wit: 


Apple eider. 

Cherry juice. 

Coca Cola. 

(’reme de menlhe. 
Ci'ushed nut frap})e. 
Gilmer ale. 


Green pineapple 
sirup. 

Lemon extract. 
Marshmallow top¬ 
ping. 

Orange extract. 


Root beer. 
Vanilla extract. 
\in tiz. 


•T, Mola.s.'es, honey, jams. Jellies, and pre.^erves of all kinds. 

(). Spices, .<auces, condiments, relishes, and sauerkraut, including 
therein, but in nowise limiting the foregoing general de.scription, 
the following, to wit: 

Catsu]>. Mustard seed. Pickles. 

Chili sauce. Olives. Spinace chili. 

Cinnamon. Oyster cocktail Tomato catsup. 

Cloves. sauce. 

Mustard. Pepper. 


7. Colfee, tea, chocolate, and coca. 

8. Nuts, including therein the following, to wit: 

Almonds. Pecans. Walnuts. 

But not including peanuts. 

P. Flour, sugjir, and rice. 

10. Bread, wafers, craekei's, biscuits. 

11. C-reals, including therein, but in no wise limiting the fore¬ 
going general description, the following, to wit: 


(irits. 

Oats. 

1 lominy. 
llominv feed. 

t/ 

Horse feed. 
Brewers’ Hakes. 
Brewei*s’ grit. 
Brewers' meal. 
Buckwheat. 
Canned hominy. 


Clipped oats. 

Corn grits. 

Ground meal. 
Ground oats. 
Ground corn. 
Cracked corn. 
Crushed white oats. 
Feed barley. 

Feed meal. 

Feed wheat. 


Rolled oats. 

Standard middlings. 
Standard s]>ring 
brand. 

S[)aghetti. 

Vermicelli. 

Macjironi. 

(.\>rn Hakes. 

Wheat foods. 
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12. Grain. 

lo. Aiisccllancous articles, to wit: 


Cigars. 

(Miiiia. 

Furniture. 

Bluing, starch. 
Fence ])()sts and 
wire fences. 
Alfalfa meal. 
l)abl)itt. 

Bar iron. 

Binding and twine. 
Bra.«s castings for 
heavy ordinance. 


Brick. 

Builders’ hardware. 

Bumping posts for 
railroads. 

Cement, lime 
plaster. 

Doors and windows. 

Dried brewers’ 
grains. 

Lath: 


Pitting and fruit 
handling machin¬ 
ery. 

Rooting. 

Sand and gravel. 

Shingles. 

Soda foundations or 
pails thereof. 

Structural steel. 

Tile. 

Waste. 


179 14. Grape juice. 

And the corporation defendants and each of them he, and they 
are hereby, further perpetually enjoined and restrained from owuiing, 
either directly or indirectly, severally or jointly, by themselves or 
through their otlicers, directors, agents, or servants any capital 
stock or other interest whatsoever in any corporation, firm, or as¬ 
sociation excc'pt common carriers, which is in the business, in the 
Fnited States, of manufacturing, jobbing, selling, transporting, 
except as commcjii carriers, distributing, or otherwise dealing in 
any of the above-described j)roducts or commodities. 

Fifth. That the individual defendants, and each of them, be, and 
they are hereby, jierpetually enjoined and restrained from, in the 
Fnited States, either directly or indirectly, l)y themselves or through 
their agents, servants, or employees, owning voting stock which in 
the aggregate amounts to 50 ])er cent or more of the voting stock 
of any corporation, excei)t common carriers, or any interest in such 
coiporation resulting in a voting jKjwer amounting to 50 per cent 
or more of the total voting power of such corjioration, or which in¬ 
terest bv anv device gives to anv such defendant or defendants a 
voting power of 50 per eent or more in any such corporation, or a 
half interest or more in any linn or association which corporation, 
firm, or a.'^sociation may be, in the Fnited States, in the business 
of manufacturing, jobbing, selling, transporting, distributing, or 
otherwise dealing in any of the following products or commodities, 
to wit: 


1. Fresh, canned, dried, or salted tish, including therein, but in 
nowise limiting the foregoing general de.scription, the following, 
to wit: 


(tinned oysters. 
Fanned mackerel. 
Bulk mackerel. 


Bulk, canned, and 
cured herring. 
Canned salmon. 


Canned sardines. 
Canned shrimp. 
Canned tuna hsh. 


12—4395a 
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2. Frcsli, (Iricfl, or canned vegetables, except in combination with 
meats, including therein, but in nowise limiting the foregoing gen¬ 
eral descrij)tion, the following, to wit. 


Asparagus. 
Navv beans. 
Lima beans. 
Peas. 

Beets. 


Corn. 

Okra. 

Potatoes. 

Tomatoes. 

Celerv. 


Garlic. 

Horse radish. 
Pumpkins. 


3. Fresh, crushed, dried evaporated, or canned fruits, including 
therein, but in nowise limiting the ^.oregoing general descrij)tion, 
the following, but not including the same when used as an in¬ 
gredient of mince meat, to wit: 


180 Ginger. 

Cherries. 
Apple butter. 
Apricots. 
Blackberries. 
Peaches. 


Pineapples. 

Raspberries. 

Currants. 

Figs. 

Gooseberries. 

Oranges. 


Strawberries. 

Apples. 

Prunes. 

Raisins. 

Dates. 


4. Confectioner}^ sirups, soda fountain supplies, and sirups and 
soft drinks, not including grap juice, including therein, but in 
nowise limiting the foregoing general description, the following, 
to wit: 


Apple cider. 

Cherry juice. 

Cocoa Cola. 

Creme de menthe. 
Crushed nut frappe. 
Ginger ale. 


Green pineapple sirup. Root beer. 
Lemon extract. Vanila extract. 

Marshmallow topping. Ahn fiz. 

Orange extract. 


5. Molasses, honey, jams, jellies and preserves of all kinds. 

6. Spices, sauces, condiments, relishes, and sauerkraut, including 
therein, but in nowise limiting the foregoing general description, 
the following, to-wit: 


Catsup. 
Chili sauce. 
Cinnamon. 
Cloves. 
Mustard. 


Mustard seed. 

Olives. 

Oyster cocktail sauce. 
Pepper. 


Pickles. 
Spinace chili. 
Tomato catsup. 


7. Coffee, tea, chocolate, and cocoa. 

8. Nuts, including therein the following, to wit: 

Almonds. Pecans. Walnuts. 

But not including peanuts. 

9. Flour, sugar, and rice. 

10. Bread, wafers, crackers, biscuits. 
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And fiirtlior ])orj)(lually enjoining]; and restraining said individual 
defendiints and eaeli of tlieni from individually or jointly, cither 
directly (»r indirectly, hy themselves or thn)ugh their agents, serv¬ 
ants, or employees, adopting any device or arrangement which by 
reason of the relation of said individual defendants or any of them 
to the cor))oration defendants or any of them would have the pur¬ 
pose or elfect of giving to such business of dealing in the articles 
liereinahove in this paragraph iiKuitioned and described, in which 
business such individuals or any of them may be substantially in¬ 
terested, an advantage over their com[)etitors similar in purpose or 
effect to any advantage now enjoyed by any of the corporation de¬ 
fendants through their distributing system. 

Sixth. That the defendants and each of them be, and they are 
hereby, ])er])etually enjoined and restrained from, in the 
LSI Fnited States, owning and o])erating or conducting, either 
directlv or indirecllv, .severallv or jointlv, bv themselves or 
through their ollicers. directors, agents, or servants, any retail meat 
markets in the Ignited States: Proriiled, hotrecer, That nothing con¬ 
tained in this decree shall ])rohibit .«aid defendants or any of them 
from continuing to conduct the retail meat markets located at their 
.several plants and maintained by said defendants primarily for the 
accommodjition of their own em]»loyees as long as said retail meat 
market shall be continued to be o])erated for that purpo.se. 

Seventh. That the defendants and each of them be, and they are 
hereby, per]»etually enjoined and restrained from owning, directly 
or indirectly jointly or severally, by themselves or through their 
officers, directors, agents, or servants, any capital stock or other in¬ 
terest whatsoever in pul)lic cold-storage warehouses in the United 
States; provided, luAvever. that nothing herein contained shall be 
construed to ))revent the defendants or any of them from owning 
(*apital stock or other interests in any cor])oration, firm or associa¬ 
tion owning or o])erating, or from thmselves owning or operating, 
the public cold-storage warehou.<es now maintained by the defendants 
or any of them at stockyards where said defendants or any of them 
now maintain packing ])lants. nor to prevent any of .«aid defendants, 
directly or indirectly, from estahli.«hing, owning, maintaining, or 
leasing necessary cold-storage facilities or .'<])ace reejuired in good 
faith for the storage of commodities in which tliev or anv of them 
may be interested, nor from renting space in any cold-storage ware¬ 
house directly or indirectly owned or lea.«ed by any of them to the 
public whenever such space is not in good faith re(|uired or needed 
by the defendants for their own use. noi* from storing ]U‘oducts for 
the public whenever the space used for that purpose is not in good 
faith re<uiii‘ed hy the defendants for their own use. 

Kifrhth. That the corporation defendants and each of them be, 
and th('y are hereby, ])erpetually enjoined and restrained from 
engaging in the United States, either directly or indirectly, jointly 
or se\ei‘ally, by them.<elves or through their otiicers, dire(‘toi*s, agents, 
or !<ervants, in the busine.^s of buying, collecting, .celling, transport¬ 
ing, except as common carriers, distributing or otherwise dealing in 
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fresh milk niid cream, and fnrtliei' ])er|K‘tually enjoining:; and re¬ 
straining said defendants and (‘ach of tluan hv themselves or through 
their directors, olliceis, agents, and servants, from either directly 
or indirectly owning any capital stock or other interest in any cor¬ 
poration, linn, or association engaged in the hnsiness of buying, col¬ 
lecting, selling, transporting (except as common carriers), distribut¬ 
ing, or othenvise dealing in fresh milk or cream; provided, how¬ 
ever, that nothing herein contained shall he construed as j)revent- 
ing the cor])oration defendants or their subsidiaries from buying, 
collecting, and trans|)orting fresh milk and cream to he used by 
them or any of tluan in manufacturing condensed or evaporated or 
powdered milk or oleomargarine or other butter suhstitutes, or but¬ 
ter, ice cream, cheese, or buttermilk, or to he used as feed or in com¬ 
bination with anv commoditv not siieciticallv mentioned and 

« » I «. 

182 described in paragraj)h fourth hereof; and further jirovided, 
that nothing herein contained shall be construed as prevent¬ 
ing said defendants from selling or otherwise disposing of milk and 
cream bought or collected for manufacture, when such sale or dis¬ 
position is necessary to avoid waste. 

Ninth. That the corporation defendants and each of them be, and 
they are hereby perpetually enjoined and restrained from, jointly 
or severally, by themselves or through their oflieers, directors, agents. 


or senants, engaging in, carrying on, or using any illegal trade 
practices of any nature whatsoever in relation to the conduct of any 
business in which thev or anv of them may ho engaged. 


Tenth. That within Od davs after the entry 


of this decree such 


of the defendants as haye interests in public stockyard market com¬ 
panies, stockyard terminal railroads, or market newspapers, shall 
file in this couid, for the court's a])pi’oyal, a ])lan or ])lans for di¬ 
vesting themselves of all ownership or int(*rest in: (1) public stock- 
yard market companies; (2) stockyard terminal railroads; (d) mar¬ 
ket newspapei's: ju-ovided. however, that the court may, in the event 
that it deems such provision necessary in order to enable the de¬ 
fendants to divest themselves of their interests in public stockyard 
market companies and stockyard terminal railroads, ui)on reason¬ 
able terms, permit the individual defendants, or some of them, to re¬ 
tain an interest by way of sto('k ownership, or otherwise, in any ])ublic 
stockyard market company or stockyard terminal railroad, or in any 
corporation organized to take over such public stockyard market com¬ 
panies or stockyard terminal railioads or the stock thereof: hut no 
defendant or defendants shall at any time, either individually or 
jointly, own a controlling interest in any such stockyards or stock- 
yard terminal railroads. Within such ))eriod oi time after the entry 
of this decree and the approval of said ])lan oi* plans as the court may 
determine, the defendants shall, in good faith, (ompletely divest 
themselves of all such ownership or interests in public stockyard 
market companies, stockyard terminal lailroads and market news- 
j)apers. If, within the time so fixed, the defendants shall not have 
disposed of said interests ordered by the court to be disi)osed of, and 
the court upon a[)plication shall determine that the defendants have 
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been unable, despite due dili^aicnce to dispose of the same u])on rea¬ 
sonable terms, the court may extend the time during which such 
ownership, control, or interest may continue until the same can be 
disposed of. 

Eleventh. That immediately upon the entry of this decree the 
defendants shall in good faith and wdth due diligence proceed to 
dispose of their interests in, and shall completely divest themselves 
(to the extent required by this decree) of all ownership of or in¬ 
terest in all public cold-storage w’arehouses and retail meat markets; 
but in no event shall the defendants, or any of them, make final 
disposition of any of their interests in such public cold-torage 
w'archouses and retail meat markets without first obtaining the 
court’s aj)proval to such final disposition. If, within nine months 
after the entry of this decree, the defendants shall not have finally 
disr)osed of their interests in public cold-storage warehouses 
183 and retail meat markets, the Attorney General may apply to 
the court for an order specifying the time wdthin w’hich the 
defendants shall finally disi)ose of all said interests. 

Twelfth. That immediately upon the entry of this decree the de¬ 
fendants and each of them shall commence to dispose of such com¬ 
modities owned or handled by them as are descriV)ed in paragraphs 
fourth and fifth of this decree and wdiich are to be disposed of by 
them under this decree, and shall likewise immediately upon the 
entr\' of this decree commence to divest themselves of all interest 
w’hich are to be disposed of bv them as and to the extent required by 
this decree in firms, coi'|)orations, and asvsociations, including depart¬ 
ments of the business of any'of the corporation defendants when any 
of such de])artments is sold as a going concern, manufacturing, sell¬ 
ing, or othenvise dealing in any of the commodities so mentioned and 
described in paragraphs fourth and fifth of this decree, and shall 
continue in good faith to dispose of said commodities required to be 
disposed of hereunder, and to divest themselves of such interests re¬ 
quired to be disposed of hereunder as rapidly as may be consistent 
wdth the nature of the business and the seasonal nature of the mer¬ 
chandise involved, and that in anv event the defendants and each 
of them shall com]>letelv disT)ose of said commodities and shall cease 
to manufacture, job, sell, trans]K)it, except as common carriers, dis¬ 
tribute, or otherwise deal in the same, and shall completely divest 

themselves of said interests within two veal's from the date of the 

« 

entiw of this decree: provided, however, to the end that the provisions 
of this decree may be complied with, the approval of the court shall 
be obtained prior to the final disposition of said interests in firms, 
corporations, or associations manufacturing, selling, or otherwise 
dealing in any of the commodities mentioned and described in 
paragraphs fourth and fifth of this decree. At any time within said 
two years the Attorney General may ap])ly to the court for an order 
or orders to compel the defendants, and each of them, to make report 
to the court as to the ])rogress being made by them in disposing of 
said commodities and in divesting themselves of said interests. 

Thirteenth. That the purchaser or purchasers of the defendants’ 
interests in any stockyard shall, as a part of said purchase, agree 
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with sucli of the (lofendaiits as now niaintain packin*:: ])lants in 
said stockyards that for a ]K‘riod of at least 10 years after the date 
when siudi })urehase shall he eonsiinnnated said ])urehasers, their 
successors or assigns, will continue to maintain and ellieiently op¬ 
erate such stockyards and each of them, and sueh of said defendants 

« 

as now maintain ])a(*kin.i>: ])lants at juiy of said stockyards shall a.i^ree 
with said ])urchasei's tlait durin<i the same period of 10 years said 
defendants, their succ('ssoi-s or assimis, will continue to maintain and 
operate said ]>ackin,e: ]»lants at the jtoints where the same are now lo¬ 
cated, unless strikes, shorta.^e of sup])lies, or other causes heyond the 
control of either the purchasei’s, the stoekyard com])anies, or said 
defendants shall ]»revent the carrying out of said agreement. Per¬ 
formance hy either ])ai1y shall he a condition concurrent to perform¬ 
ance hv the other. 

184 Fourteenth. That nothing in this decree contained shall he 
construed to ])rohihit anything that may be otheiwise law¬ 
fully done 1 a' the defendants or any of them in the United States 
in connection with or for the purpose of export trade or foreijj^n 
commerce or business of the defendants; [U'ovided, however, that 
nothinc; in this ]iara,u:ra])h contained shall limit the efl'cct of the in¬ 
junction cfuitaincd in para^ra])hs fourth and fifth of this decree. 

Fifteenth. That nothinu; contaiiu'd in this decree <hall 1 e held to 

]>reclude the petitioner from proceedinu; against any or all of the 

defendants, either civilly or criminally, for any violation of any 

• « « « 

law in connection with the carrvim*; on hv them of the business of 
buying and selling poultry, butter, e^ius, and cheese, or any other 
husine.'^s or activity not specifically mentioned in this decree; nor 
shall anythin.f* contained herein nrejudice the CJovernment in any 
such proceedin.^; nor shall this decree interfere with or prejudice 
any le<»al rights, business, or activity of the defendants, or any of 
them, not ]U'ohihited or covered hy this decree. 

Sixteenth. That for the purpose of (1) enahlin.u; the petitioner to 
ascertain whether the defendants are in uood faith cai-ryin^ out the 
terms of this d(*cree: and (2) for the iJUipose of enal)liiu» the .\ttor- 
nev Ueneral to determine and advise tlie eoui-t whether in anv trans- 
action consummated or he^iun at any time ])rior to the entry of thi'* 
decree the defendants, or any of them, have retained and now ivtain 
.such an interest in or control over any public stockyard market com- 
j»any. stockyard terminal raihoad, stockyard niaiket newspaper, 
stockyard market journal, cold-.stora,i!;e warehouse, retail meat 
market, or corporation, firm, or as.sociation manufacturinij;, johhin<^, 
sellin». distrihutin”’, transport in,(excent as common carriers t, or 
otherwise dealinii in .any of the commodities mentioned and dc- 
scrilx'd in paragraphs fourth and fifth of this decree, wliich would 
constitute a violati^m of this deci-ee if the retention of such interc'st 
or conti'ol had Ix'cn the I'csult of a transaction consummat(Ml or he- 
^»un suhserpient to the date of the entry of this deer(‘e: and (d) for 
the further nur]>ose of enahlinji the Attorney (leneral to <letermine 
and advi.se the court whether any leases, contracts, or arramjjements 
concp’*nin<z their, or any of their, distributing systems made or en¬ 
tered into by the defendants, or any of them, prior to the entry of 
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this flecrce, and in force on tlie day when it shall bo entered, are in 
violation of the terms thereof, then, in the event that the Attorney 
General in writing notifies the defendant or defendants concerned 
with respect to such alleged violation, reciting in reasonaVdy specific 
terms the nature thereof, the corporation defendants are hereby di¬ 
rected to make full and complete discovery to the petitioner with 
respect thereto, and the corporation defendants are further directed 
to submit to the Attorney General or to any Assistant Attorney 
General by him duly authorized all of their books, records, corre¬ 
spondence, or other documents in so far as the same refer to the al¬ 
leged violation, and to furnish all information concerning the same. 

8e\enteenth. That all sales, transfers, or other disposition made 
by any of the defendants since the first day of October, 
185 nineteen hundred and nineteen, of any of their interests in 
public stock yard market companies, stock yard terminal rail¬ 
roads, stock yard newspai)ers or journals, public cold-storage ware¬ 
houses and retail meat markets, or incorporations, firms, or as¬ 
sociations manufacturing, jobbing, selling, transporting, except as 
common carriers, distributing or otherwise dealing in any of the 
(‘ommodities mentioned and described in paragraphs fourth and 
fifth of this decree and all leases, contracts, or arrangements or 
other disposals made by any of the defendants; since the first of 
October, nineteen hundred and nineteen, affecting their delivery 
systems, shall be sulmiitted by the defendants to the court for its 
investigation and determination as to whether the same were made 
in accordance with the spirit and purpose of this decree, in the same 
manner and with tho same force and effect as though the said sales, 
dispositions, leases, contracts, or arrangements had been made subse¬ 
quent to the entry of this decree. 

Eighteenth. That jurisdiction of this cause be, and is hereby re¬ 
tained by this court for the purpose of taking such other action or 
adding at the foot of this decree such other relief, if any, as may 
become necessary or aT)propriate for the carrying out and enforce¬ 
ment of this decree and for the purpose of entertaining at any time 
hereafter any apj)lication which the parties may make with respect 
to thi'^ decree. 


February 27, 1920. 


WALTER I. McCOY, 

Chief Justice. 


Paragraph X. 


Your petitioner furtlier avers that the legal effect of the aforesaid 
reservations in the said stipulation and dec*ree was to prevent this 
court from exercising any ])Ower or jurisdiction in the premises, and 
])articularly to de])rive this court of any power or jurisdiction to 
enter tho said decree, or any similar decree, in this suit. Moreover, 
as hereinbefore set forth, the immediate and direct effect of the afore¬ 
said decree, if it be ai)i)arently valid, was to create and continue 
monopoly in the so-called unrelated commodities in favor of the 
membei*s of the aforesaid wholesale grocers associations, for which 
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reason it is void. In addition, tlio injunclion is so ji;cncral in its 
terms that it is a nullity. Fiiithennore, the injunction is void be¬ 
cause it attempts to enjoin the dcf(‘nd;mls from lawfully eomluclin^ 
lawful business, particularly in 'the unrelated, commodities, ami 
also attemj)ts to prevent them fnau en^agin.u; in (‘xport trade which 
the Wehh Kx])ort ('omhination Act of A]>ril 10, 1018, 10 !St. L. olT, 
expressly jiermits them to do. Also, the said decree was and is a 
hi"hlv di.sastrous economic mistake, and was whollv unfounded in 
law or in fact. 


Para,u;ra])h XI. 

Your petitioner further avers that under the aforesaid contraet of 
May 0, 1010, between your ])etitioner ( alifornia Co-o])erative Can¬ 
neries and the defendant Armour (V)mpany, the latter agieed to 
])urchase from the former all of the ( alifornia canned fruits 
18G required by the said Armour & Company, in so far as your 
j>etitioner was able to furnish the desired quantity and 
j]jrades, for the period of nearly ten years, and under the .<aid con¬ 
tract the said Armour tV: Company handled about 52 ])er cent of 
your petitioner's total annual output. The .«aid contract was of 
great value to your petitioner, as it gave your |)etitioner a ready 
market for the larger ])ortion of its output and a great deal of time 
and money were thereby saved in sales effort and ex])ense. The 
said contract was also very valuable to your petitioner in obtaining 
loans from hanks, as they were willing to make loans to your peti¬ 
tioner, l)ecause they were .satisfied that a considerable jeortion of 
your f)etitioner’s pack was sold in advance to a very reliable buyer, 
and that your ])etitioner would he able to ])ay hack to them the 
money which your petitioner borrowed from them to cover the 
expense of canning. Having such a considerable part of its uack 
sold for a substantial term of years, your [)etitioner’s memhei's, 
who are growers of fruits and vegetables as aforesaid, felt secure, 
as they knew’ that their products w’ere already marketed, and they 
were therefore able to plan the care of their orchards, and the con¬ 
duct of their busine.^s, with a sense of security as to the future. The 
said contract also gave your petitioner an a.-^surance of the widest 
distribution of its [)roducts .‘^o that your petitioner was able to o])erate 
its plants at full cat)acity, and thus reduce the cost of operation to 
the minimum. 

Paragraph XII 

Your petitioner further avers that after the entry of the said de¬ 
cree of February 27, 1920, the defendant Armour S: rompany noti¬ 
fied your ])etitioner that the said defendant was compelh'd to discon¬ 
tinue the handling of ])roducts such as your petitiemer’s. and that the 
said contract must he considered as cancel(‘d. It is impossible to 
determine the full extent of the damages already sustained by your 
petitioner from the said decree. The said decree instantly destroyed 
markets which had been slowly and ])ainstakingly built up during 
a long period of years, and took aw’ay your petitioner’s principal 
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outlets, both foreign and domestic, for its products, and the effect of 
the said decree was to destroy your petitioner’s said contract, and to 
tak(* its projjerty without compensation or due ])roeess of law. The 
actual and potential damages which your petitioner has suffered and 
will suffer by reason of the said decree and the indirect damage to 
your |)etitioner’s grower members, in destroying their principal mar¬ 
kets, is impossible of calculation. Destroying such channels of 
distribution directly and adversely affects every fruit producer in 
California, and in many instances elsewhere. 

Many grou])S of producers, and a large number of canneries, have 
more or less depended ui)on your ])etitioner to assist them in attack¬ 
ing the said decree. Your petitioner, hy its duly authorized repre¬ 
sentative, in May, 1920, [)rotested to the Department of Justice 
against the of)eration of the said decree, and pointed out the great 
damage whicli it had done and would do to your petitioner’s said 
business. 8ince that date, your petitioner continued to 
187 present its case to the Department of Justice, and asked the 
said De|;artment to move the court to vacate the said decree, 
or at least to modify it so as to allow the packei*s to handle food 
commodities other than meat ])roducts. The Department of Justice 
was inclined to be fair and reasonable, and carcfullv listened to 
arguments in behalf of your j)etitioner and others, but before the 
said Department reached any final conclusion in the matter, the 
Soutl'»ern Wholesale Grocers Association and the National Whole- 


, sale (Jrocers Association of the United States, bv their attornevs, and 
bv J. 11. McT .aurin, President of the Southern Wholesale Grocers 
Association, api)eared before the said Department, and protested 
against any modification of the said decree. Both organizations 
also petitioned this court for leave to intervene herein in opposition 
to any modification of the said decree, particularly in the event 
the Department of Justice should request such modification, and 
such leave to intervene was granted bv this court. The said Asso- 
ciations have great power and influence, and exercise plenary au¬ 
thority over their members, and seriously affect the producers, re¬ 
tailers, and consumers of food commodities. 

The said wholesale grocers’ associations, through the i)ublic press 
and otherwise, have attacked your petitioner and the farmers’ organi¬ 
zations. They have issued many letters and bulletins, and sent them 
broad-cast throughout the country, to canneries, brokers, wholesale 
and retail grocers, and others. Some years ago, one of the enemies 
of your petitioner’s organization even went so far as to tile a com¬ 
plaint with the Federal Trade Commission charging that your peti¬ 
tioner was affiliated with the said Armour & Company, but after a 
thorougb and complete investigation of such charge by the said Com¬ 
mission, your ])etitinner was advised by the said Commission that 
there was absolutely no truth in the said complaint. 


The said Southern and National 


Wholesale Grocers Associations 


are the concerns most actively o])T>osed to the vacation or modifica¬ 
tion of the said decree, ])articularly for the reason, as hereinbefore 
alleged, that the direct and immediate effect of the said decree 
was to create and continue an absolute monopoly in the unrelated 
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coniiiKjditics in tlioir members’ favor. The said two Associations 
are ])owerfnl trade or;ianizations, wliose meMd)ers, as buyers of can¬ 
ned fruits and veiietal)les, liave, by various metliods, lirougbt about 
tlie ]>assive. and in. some instances tlie active, opposition of certain 
^rou])> of canneries and brokers. The said Associations do not 
represent tlie juiblic interest, lint their object is to prevent compe¬ 
tition against tlieir membei's. and to preserve and exjiand tbe said 
monopoly which the said decree created for them. Sejitember 22, 
It<20, the said Southern Wholesale (Jrocers Association issued a 
certain bulletin containing the following language: 


The meat ]»ackers of the country are, of course, fine actors, but 
tins is one time in their history when they are going to have an op- 
]»orlunily. (‘V(mi against their will, to deal with the wholesale grocers 
of the country in the settling of an im]>ortant issue. 

The wholesale grocers have fought ruthlessly against chain stores, 
mail or<l(‘i* houses. coo})erativc buying by retailers, and busi- 
IS.S ness hous(*s of suflicient size to conduct both a wholesale and 
a retail business, as well as against the meat jiackers. The 
undc!lying ]>urpose which holds the wholesale grocei's together if- 
that of waging organized warfare against the com]>etition of all 
distributing agencies other than their own. The Federal Trade 
(^)nnnis-ion, in its icport on canned foods, issued May 15, 1918, 
stated as follows ()»age 70) : 

The wholesale grocers acknowledge that the comnetition which 
thev fear most conies fi’om the mail order houses, the chain stores, 
and the gieat meat ]>ackers, which, as distributing agencies, do not 
always follow what the wholeside grocers consider the regular chan¬ 
nels f»f trade. -The mail order houses and chain stores buy directly 
from tbe pa(d<ers and sell directly to the consumers. ' Armour & 
Fompany buys from the jiacker and sells to the retail grocer through 
its bt’c.nch houses. 

Any method of distribution whicb comes into the comiietition 
with the wlmlcsale grocers is vigorously attacked by tbem, and in 
many instance's such attacks have been siu'cessful. Tbe jairjmses 
and activities of the wholesale grocers, as repre.sented by the said 
Associations, constitute one of the cardinal reasons for the high cost 
of living, in that they ex[)and and do imt contract the spread in price 
of the nec(‘ssaries of life between the initial firoducer and the ulti¬ 
mate' cemsumer. 

In the case of fjnifed r. Southern M’holemJe (jlrocers d.v.s-o- 

rlaflon, et al., 207 Fed. Itep. 484, decided August 4, 1918, by the 
District Foui-t of the United States feir the Northern District of Ala- 
liama. the said Southern (Irocers A.«sociation and its President J. 
11. M’cLaurin, together with two othei* individuals, were adjudged 
guiltv eif ceintempt. and fine<l. for violating a prior decree of the Cir¬ 
cuit Oiurt of the Fnitcd States for the Northern District of Ala¬ 
bama, entered October 17, 1911, by Circuit Judges T’ardee and 
Sbelbv, and District Judge Jones, whereby the said Southern Whole¬ 
sale (lro('ers Association and others were enjoined from committing 
certain acts in violation of the Sherman Antitrust Act. The de- 
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cision of the court, as reported, exposes the pernicious purposes and 
activities of said association, and will shed light upon its real pur¬ 
pose in opposing the vacation or nioditication of the said decree of 
Fehruary 27, 1920. 

In Western Sugar liefinerij (Jompnnif v. Federal Trade Commis¬ 
sion, 27o Fed. Hep. 725, deci(led October 10, 1921, the United States 
(’ircuit Court of A])peals for the Ninth Circuit upheld certain orders 
of the Federal Trade Commission against certain wholesale grocers, 
which orders required such wholesale grocers to cease and desist from 
certain unfair methods of competition in interstate commerce, in 
dealings with certain other concerns. The court upheld an order of 
the Commission against the conspiracy of wholesale grocers to coerce 
a certain grocer conducting both the wholesale and retail grocery 
business in Los Angeles, California, and elsewhere. 

Cases of a similar nature are pending before the Federal Trade 
Commission, wherein certain wholesale grocers Associations, or their 
individual members, have adopted various methods to prevent 
189 the distribution of food products through channels other than 
those of the wholesale grocers. Their opposition to the vaca¬ 
tion or modification of the said decree in this suit is simply a con¬ 
tinuation of their fight against competition, and is based wholly 
upon their desire to secure an advantage in what should be an oj-en 
field for competition, and particularly their desire to retain and en¬ 
large the monopoly which the said decree created in their favoi*. 

* 

Paragraph Xlll. 

The wholesale grocers, through their state and national allilia- 
tions and members, have conducted and are continuing a cam}>aign 
of C(ei‘cion and intimidation, in order to suppress or misrcj)resent 
the real views of canners and others on the matters involved in the 
said de(*ree. Thev have written and forwarded c(ercive and threaten- 
ing letters to canners and others throughout the country. Through 
fear of boycott, and other measures of reprisal, many ]>ersons and 
conceins have been frightened into silence, and in some instances 
have been compelled to go on record against any modification (»f the 
said decree, contrary to their true views concerning it. The Prune 
and Apricot (Jrowers Association, through its ^lanager, had gone on 
record {»s favoring a nioditication of the said decree, and sub>e(piently 
a committee, representing the wholesale grocers, called on the direc¬ 
tors of the sail! Asso(*iation, and insisted that they go on record 
against any mo(lifi(*ation of the said decree. October d, 1920, the 
Western Canners Association held a meeting of its Fxeciitive Com- 
inittee in Chicago, Illinois, and passed a resolution strongly favoring 
the modilication of the said decree. The annual meeting of the 
said Association was held Xovember 11 and 12. 1929, in Chi(‘ago. 
At that meeting, the wholesale grocers appeared in force, and at¬ 
tended the sessions. They had ({uarters adjoining the Canners 
Convention Hall. The whole- grocers had prejiared a 190 per cent 
delivery contract, and said that the canners would be forced to sign 
it in selling their pack the next season. The wholesale grocers 
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declared that they would not withdraw tlie proi)oscd contract un¬ 
less the Western Canners Association would withdraw its reso¬ 
lution favorinsj the modification of the said decree, and adopt and 
forward to the Attorney-dencral of the United States a resolution 
against any luoditication thereof. As a consideration for such 
resolution against modiiication, the wholesale grocers offered to 
modify their joint policy of not buying futures, and ])romised to 
buy fiitures the next spring,—something which they had refused to 
do the last spring, and had thereby greatly embarrassed the can¬ 
ners in their financing, and had consequently reduced their out¬ 
put. The President of the National Wholesale (Grocers Association 
delivered an address at the said meeting, which was chiefly an argu¬ 
ment against any modification of the said decree, and no one was 
allowed to make any reply to such argument. No additional facts 
were brought out at the said meeting to cause a reversal of the 
former resolution favoring modification of the said decree. At the 
last minute, a resolution against modification was adopted, 
190 without debate. In one instance, a certain canner wrote 
as follows: 

We are flooded with letters from jobbers, requesting that we do 
what we can to have the decree stand as it is; but we feel that it is 
to our interest that the packers should be allowed again to handle 
can goods. 

In another instance, a certain dealer in the South wrote as follows: 

While we believe 100 per cent are in sympathy with your stand 
on setting aside the packers decree, they are adverse to taking sides 
in the matter. As you are aware, they are all small canners, outside 
of two or three, and believe they would be victims of the whole¬ 
salers’ anger. Consequently they will do nothing as an association. 

Some of your petitioner’s brokers have had difficulties with the 
wholesale grocers, on account of your petitioner’s stand in favor of 
the vacation or modification of the said decree. In addition, your 
petitioner has received a letter from a certain wholesale grocer, 
which convevs a thinlv veiled threat to bovcott vour petitioner, un- 
less it reverses its position. Your i)etitioner refrains from giving the 
names and addresses of the writers of the foregoing letters, for fear 
of subjecting them to serious business losses at the hands of the whole¬ 
sale grocers. Your petitioner received a letter in circular form, dated 
October 22, 1920, signed by seven wholesale grocers, which letter, 
among other things, stated as follows: 

You will have to be on one side or the other of the fence and stay 
put. It is for you to choose now as to whether you are with us 
or against us. You cannot be both. All of us make mistakes' 
It is our belief that you will be big enough to realize that you 
liave made one. We await with interest—even anxietv, informa- 
tion, as to what conclusion you have reached with regard to the 
subject-matter of this letter. 
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The subject-matter of the letter just quoted was modifieation of the 
said decree, lii anotlier instance, a certain wholesale j^rocer wrote 
a letter to a certain canner doinj^ business in the State of New York. 
The letter was in the form of a circular, and was probably sent broad¬ 
cast. Among other things, the said letter stated as follows: 

Therefore, we believe it time for us to choose the men with whom 
we will have business, and it will be only common sense for us to 
choose the peot)le who cooperate with us and do not cooperate by 
resolution or any other way with forces that are trying to create a 
monopoly in food. 

The above quoted letters of the wholesale grocers are threats of 
boycott and re[)risal. With the said decree standing on the minutes 
of this court, the wholesale grocery organizations feel free to terrorize 
and coerce both those of whom they buy and those to whom they 
sell, and to dictate the course of conduct of each, and to en- 
191 force the same by their own methods. Those opposed to the 
vacation or modification of the said decree will doubtless re¬ 
peat the charge that the defendant packers have attempted to 
monopolize, or will monopolize, the distribution of wholesale grocery 
items, but your petitioner avers that no evidence to support such 
charge has been or can be produced, and particularly that no such 
evidence has been produced in this cause, but, on the contrary, the 
plaintiff, by the pro.dsions of the aforesaid stipulation and decree, 
has in effect admitted that the defendants have committed no act 
or acts creating or tending to create such a monopoly, or effecting 
or tending to effect any restraint of trade or commerce, in viola¬ 
tion of the Sherman or Clayton Acts, thus eliminating the only 
basis upon which the power of this court to pass the said decree 
could rest. Your petitioner avers that the defendants have not 
acted and do not act jointly in the conduct of their businesses, and 
their operations cannot be considered as a unit, and the total of their 
sales cannot be considered as a unit. Before the entrv of the said 
decree the packers were in competition both among themselves and 
others in the j)urchase and distribution of wholesale grocery items, 
and they were severally in sharp competition with wholesale grocers. 
It is as misleading and incorrect to lump the sales of the five pack¬ 
ers for the purpose of drawing therefrom the conclusion that they 
had created or attempted to create a monopoly in the sale and dis¬ 
tribution of wholesale grocery items as it would be to lump the sales 
of the five largest wholesale grocers, and conclude therefrom that 
they had created or attempted to create a monopoly in the sale and 
distribution of groceries. 

The bill of complaint in this suit does not charge the defendants 
with creating or attem])ting to create any mono})oly in wholesale 
grocery lines, through any agreement, understanding, or joint ac¬ 
tion on their part, nor does the report of the Federal Trade Com¬ 
mission show any joint or concerted action by the packers in such 
lines. Mere size of business or financial strength is not evidence 
of restraint of trade or commerce, or of monopoly, yet the Federal 
Trade Commission, in its report on the meat packing industry stated 
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that “Armour'.'s drivo into tl'.e rice inaikot in a sin^^lc* yc'ar is |K‘rlia}>s 
IIk* most strikiiijn of llio polonlialitios in tliis direction.” ddie re[)ort 
further slates tliat Armour sold 1(),0()0.0()() jjounds of I’iee iu 1017, 
is the lari^est rice merchant in the world, and tluit the wholesale 
j^riee of rice increased (id ])er cent. In 1017, the total ])rodueti(>n of 
rice in the United States was 84,7d0,0()0 bushels, averaj»ing dd pounds 
])er bushel for lounh rice (the average heini*; larger for clean rice), 
which equals 1 .dOO.OOO.OOO ])ounds. The rice im])orts of that year 
amounted to 200,000,000 T)ounds. The total of rice was therefore 
1 ,<S20,000,000 ])ounds. Consequently, the 10,000,000 ])ounds of rice 
sold by .\rmour in 1017 was only nine-tenths of 1 ])er cent of the 
total. The deeree in this «uit ]^rohihits Armour tfc Conqainy from 
handlin.ii any rice at all. The avera,u;e farm juice of rice in 1010 was 
00.0 cents, and in 1017 it was 180.0 cents, or an increase of 110 per 
cent. The rice grower, not the rice luiyer. ])ronted by the increased 
])rice. The insinuation that Armour Company forced up the 
]»rice of rice in 1017, and thereby increased its profit is based 
102 exclusively u])on the juemise that one who handh's nine- 
tenths of 1 per cent of the total quantity of a certain com¬ 
modity can and will force up its priee 110 per eent in one year. 

Paragraph XTV. 

» 

•.\ccordinii to the Federal Trade Commission’s report. Armour & 
Company’s sales of canned fish and vegetables and sundries, canned 
.and d.ried fruit. ]>reserves, soda fountain supjdies, and ‘•rape 
juice, constituted 4.0% of their total sales, exclusive of their sales 
of dressed j)oultry, e^iis, butter, and cheese, which items are not 
covered by the said decree. AVilson Company reported to the 
Federal Trade Commission that its specialty, namely, tlie canned 
food, ])reserve and condiment business, was less than 4% of its total 
business in 11)18. Morris ^ Com])anv, in its answer to the hill of 
complaint in this suit, states that “it is an admitted fact that the 
number of wliolesale grocers, and the volume of business done hv 
them, since Morris & Company entered this field in the latter part of 
11)17, have increased more than 10%. This conclusively demon¬ 
strates that instead of eliminating comj)etition, or even injuriiyu; 
the business, the competition of the ])aekers has stimulated and been 
benelicial to the busine.ss. The entire business done by Morris iV: 
Com])anv in the so-called unrelated lines, which consisted almost 
entirely of canned fruits and vej>:etables, amounted to less than 2% 
of the total annual sales of the Company. The total hiHiness 
done by all of the ])ackers in lines unrelated to meats amounts to 
less than d% of the entire volume transacted, by the wholesale 
grocers and ])ackers.” No figures for Cudahy &: Company are avail¬ 
able. but. your petitioner avers that Cudahy & Company was never 
interested to any great extent in the sale of wholesale grocery lines 
through its own branch houses. The Federal Trade Commission’s 
rei)ort does not give any exact figures as to the amount (4' Swift 
(t Company’s sales of these items, although it shows sales of canned 
goods by Libby. In the case of the National Wholesale Grocers 
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Af<Hocia1io)i V. nines, before the Interstate Commerce Commission, 
the testimony’ sliowed (Transcript of Testimony, ]), 29^7), tliat 
H0% of l.iblw’s output was marketed t]irouj.»;b tlie wlndesale grocers, 
and only about 20% tbroujili the selling organization of Swift & 
Company. In the hearing of tlie case of tlie National Wholesale 
(irocers Association and the Southern Wholesale Grocers Associa¬ 
tion V. Walker I). Hines, a certain witness testifvin" for tlie South- 
ern Wholesale Grocers Association, stated that in his opinion the 
total annual wholesale grocery business of the country amounted 
appro.ximately to two and one-half billions of dollars, while another 
witness, testifying for one of the packers, estimated such annual 
business at two and one-half billions of dollars to three billions of 
dollars. Others have estimated such annual business at three and 
one-half hillions of dollars. Accepting the lowest figures, and con¬ 
sidering the annual business of the live gieat defendant ])ackers in 
wholesale grocery lines, their entire grocery business did not 
lOd amount to more than 4% or oGt of the total wholesale 


grocery business of the country. As each defendant ])acker 
was in competition with the other defendant packers and all other 
packers, and also in eomf)etition with some OjOoO wholesale grocers 
of the country, no charge against the packers of creating or at¬ 
tempting to create a monopoly could possibly be maintained in fact. 
There was no real danger of the elimination of the wholesale grocers, 
but as the packers did a certain amount of grocery business that 
the wholesale grocers might otherwise have done, they were and 
are of course bitterly op])osed to competition with the ])ackers, es¬ 
pecially as the natural and lawful result of that- com])etitif)n. owing 
to the superior skill and facilities of the latter, increases the ])rofit 

to the farmer and decreases the cost to the consumer. In the vear 

« 

1920, according to availal)le figures, r).9o0 wholesale grocei-s were en¬ 


gaged in business in this country. 


That number was the result of 


increases in each successive prior year, and has increased since 1920. 
The wholesale grocers are widely scattered, and are found in every 
State, and in practically every city and town of considerable size. 
In 1919, there were 5,304 wholesale grocers located in about 1,899 
different cities and towns. About 1,322 were locatc'd iu the ('astern 


territory, about 708 in the central territory, about 1.73)0 in the 
southern territorv, and about 1,544 in the western territorv. Their 
distributing areas vary, but the avera<»e radius of distribution for 
the larger houses is between 100 miles and 200 miles, althoimh some 
of them may considerably exceed these distances, particularly those 
with specialities and standard brands; but for all whoU'sale grocers 
the average radius of distribution does not exceed 100 mih^s. 


From statements secured from 322 wholesale grocers, located in 


45 States and in Canada, it a])pears that their aggregate sales for 
the year 1920 were ^043,9494)00. The net sales of the individual 
linns ranged from $170,000 to $28,400,000^ and about one-half of 
the lirms had sales between $5()0,000 and $1,500,000. From re- 


])orts secured from 
to 1920, inclusive, 


45 wholesale grocers, covering the years 1910 
the average net sales of each firm in the group 
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were follows: lOlT), $1 ,:^r)0,0()(); 1017, $1 .OOO^OOO; 1018. $1,007,- 
000; 1010, $2,:U0,000; and 1020, $2,000,000. 

Your })et it loner avers that the extent to whieh the packers entered 
into the wholesale grocery husiness did not result in driving any 
wholesale grocers out of husiness, hut, on the contrary, the average 
net sales of all wholesale grocers from whom reports were received 
showed an increase of about 100^7 in their husiness. In one in¬ 
stance, that of the Western (Jrocery Company, of Iowa, ca])italized 
at $6,000,000, and having no funded debt on January 1, 1021, 
its gross .sales increa.'^ed from $8,406,002, in the year 1014, to $26,- 
668,2lo in the yccr 1020, so that the volume of husiness of the 
said Western (iroeery Company more than trebled in six years, 
and it was during those six years that the packer defendants were 
most actively engaged in di.strihuting wholesale grocery items. Such 
an increase from a])j)roximately eight and one-half millions of dol¬ 
lars of gro.<s sales in the year 1014 to more than twenty-six and one- 
half millions of dollars of gross sales in the vear 1020 shows 
194 a solid and steady growth of husiness, despite the fact that 
the said Western Cirocery Company was located and carried 
on its husiness in close proximity to the ])rincij)al ])acking house 
centers of distribution. While the growth of the packers increa.^ed, 
yet the growth of the whole.^ale grocers likewi.^e increased. The 
law j)uts no limit on the extent to which a husiness may grow. 
Mere increase in the amount or volume of the wholesale grocery 
business, which was handled hv anv or all of the defendants, was 
not unlawful, and did not, in any legal sen.se, evidence the creation 
of, or an attempt to create a monopoly in violation of the Sher¬ 
man or Clavton Acts,—that is to sav, mere size is not an otl'ense 
against the Anti-Trust Acts. 

The whole.sale grocers have also charged that the packer defend¬ 
ants were accorded unfair advantages over them in expedited trans¬ 
portation service, and in more favorable freight rates, but the In¬ 
terstate Commeice Commission decided June 22, 1021, that such 
charge was unfounded, as will more fully api)ear by reference to 
62 I. C. C. Decisions 67d. The interstate Commerce Commssion 
further declared that the practice of the defendants, in permitting 
the meat packers to load certain articles of groceries in peddler and 
branch-hou.<e cars, was not shown to result in undue prejudice to 
the wholesale grocer complainants, or unduly to ])refer the packers, 
and that the various ])eddler-car rates and rules were not shown to 
be unrea.sonable or unduly j)rejudicial, with certain minor exceptions. 

The whole.<ale grocers have made vigorous and thorough cllorts 
to stitie or cripple competiti^jii again.'st them, and never abandoned 
such efforts as a result of the con.sent decree in this suit, or other¬ 
wise. The interstate Commerce (’ommission, in its decision above 
mentioned, disregarded any ])ossible effect of the consent decree in 
this case, and decided that case on its merits. The chief counsel 
for the National Wholesale (Jrocei^s A.^sociation made a report to 
his client in Colorado Springs, in July, 1020, and among other things 
stated as follows: 
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Tho trial lias been soinewliat imposing in the array of parties. 
Twenty lawyers have actively iiartieipated. The ease involved prac¬ 
tically all the railroads, and all the packei-s, and all the [irincip/c 
wholesale grocers in the nation. The trial was presided over by the 
Chairman of the Interstate Commerce Commission. More than 250 
exhibits and several thousand jiages of testimony make up the record. 
The trial lasted thirty days. Hearings were conducted in Chicago, 
Memjihis, and Washington. In the midst of the tight—at its very 
climax, after we had put in practically our entire ca.se, the packers 
voluntarily offered to give up the handling of about one-fourth of 
their groceries. Hut we luive not accepted this compromise, ten¬ 
dered through the good offices of the sjilendid, well-meaning, hut 
ill-advised Attorney-Ceneral. We want a clear-cut victory. We 
want ecjualitv on all our jiroducts. The fight is on. There, I have 
told vou mv story. 

The National Wholesale Grocers Association strenuously denied 
to the Interstate Commerce Commission that the organiza- 
195 tion sought at any time to have legislation enacted that would 
force the packers out of the business of handling certain 
commodities that were handled by grocers, and in this connection 
counsel for the Wholesale Grocers Association stated as follows; 


The Southern Wholesale Grocers Association did ap])ear in favor 
of such legislation. The National Wholesale Grocers Association, 
the complainant in this proceeding, purposely refrained from so 
ajijiearing. The Executive Committee of the latter organization, 
and also the Legislative Committee, considered the subject care¬ 
fully, and determined, delinitelv and unanimouslv, that it would 
not urge any such legislation. The National Wholeside Grocers 
Association did not favor any one of the numerous so-called packers’ 
hills, pending either in the ]>resent Congress or the previous Congress, 
or in any other Congress. We have the conpilete record, and know 
positively that the National Association has taken no such action 
since the date of its organization in 19()(). 

The only legislation the National Association would have favored, 
as was decidecl by its Executive Committee and its Legislative Com¬ 
mittee and aj)])roved by the membei*s. would have been a bill de¬ 
signed merely to j)lace the packers and the grocers on an even plane, 
without anv s])ecial privileges for either. It was said again and 
again, in these meetings of the Association, that the entire field 
should he free and open both for the ])acker and for the wholesale 
grocer, as well as for any other competitor or prospeetive competitor. 

If the wholesale gro(*ers were sincere in their aforesaid statement 
that ‘‘the entire field should he free and open both for the ])acker 
and for the wholesjde grocer, as well as for any other competitor or 
prospeetive competitor,’’ their strenuous opposition to any modifica¬ 
tion of the consent decree in this suit must he insincere, since the re- 
suli of vacating the decree, or so modifying it as to allow the j)ackei*s to 
re-engage in handling the unrelated commodities, will aceom])lish the 
very result which they declared again and again that they favored, 

13—4395a 
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namely, tliat “tlie entire field slionld bo free and open both for Ibo 
packer and for the wholesale j?;roeer, as well as for any other com¬ 
petitors or prospective competitor.'’ 

The wholesale grocers have not always been of the oi)inion that 
the competition of any of the j)ackeis in the wholesale grocery busi¬ 
ness was such as to cause any fear. In one of their trade journals, 
called The Wholesale Grocer, issued in November, 1920, nine months 
after the consent decree was in elfect, an article was published under 
the heading, “Grocers Not Made With Money,” which stated in part 
as follows: 


Armour has verv clearlv demonstrated some old truths in his at- 
tempts to use his good name as a meat packer, to j)romote other 
business activities. His grocery husiness lias been a failure. The 
Armour Grain Co., the eotlee branch of his general gr(K*ery venture, 
and other activities closely allied with tin* ge neral wholesale grocery 
business, all have failed of success in .<pite of good national advertis¬ 
ing, and almost limitless bank account set aside for the luomotion of 
the groc*erv venture. 

196 Armour, the trained meat packer and exjiericnced financier, 
has been able to create a wonderful machine for the buying, 
selling i)acking and distribution of all manner of meat jn-oducts. 
Economy and efficiency opei’ate evervwbere, and wcirk smootbly, 
too, in every branch of the Ainiour meat imlustry. Ivxperts for the 
various de}»artments of the business are under the supreme diiection 
of an expert head of the bu'iness. The jniblie kiuAV Ainiour the 
packer. Armour is identified with good meats and good service. 
The Tieople know his meats and his .service. The ])eo|)le cannot 
think of him serioudy in other lines of business activity. 

The Armour j)eoj>le somehow did not under.dand that the whole¬ 
sale grocery busine.ss reejuires peculiar busi!ie.<s machinery, just as 
the meat packing busine.ss does, juid that the tried and successful 
poliev of the j)acking industry cannot be ai)plied with success to the 
grocery busine.«s. 

The wholesale grocers cover the entire country thoroughly, and 
when they undertake t(» distribute th(‘ manufacturers’ s])ecialtv pro¬ 
ducts, they are able to back n]> tbe inanufacturei-s’ national advertis¬ 
ing campaign. Armour with his di.dributing houses could not near 
cover the retail trade of the country, and give force to his national 
advertising. 

Paragraph XV. 


Yonr petitioner further avers that the wholesale grocers were and 
are charging the canncis far too much to distribute canned goods, 
and California producers of dried and canned fruits partieularly 
know that this was and is true. One of the chic'f objections urged 
bv tbe wholesale grocei*s against the re-caUrv of the packers in dis¬ 
tribution is that tbe ])ackers Avonld follow tbe practice of bandling 
only those groceries in which thei’c are gof>d profits, and that if the 
profits on the.<e certain lines were nMuced by co?n|)etiti(ni. the whole¬ 
sale grocers would be j)ut out of busine.ss. They insist that the pro- 
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(liicors of canned and dried frnits, canned vegetables, and other items, 
on which tlu'v make laijj^e ])rollts, must continue to he at their mercy, 
and that the public must continue to ])ay extortionate prices for 
canned ^nod'*, in order that tliey make these profits. Your pe¬ 
titioner avers that 'M cents of the consumer’s dollar represents the 
co.st of j)roducing the article and the cost of the material that goes 
into it, that 14 cents thereof represents all the profits, and that the 
remaining 49 cents thereof represents the cost of distribution service. 
The j)roducers and consumers are insistent that this cost of dis¬ 
tribution .service shall he reduced, hut as the Avholesalers are the hub 
around which the whole sy.stem of distribution is built, they are 
resisting to the utmost any method or means by which the people 
will he able to save at least a ])art of the 49 cents which they are com¬ 
pelled to pay for distribution service, out of every dollar which they 
arc* forced to s])end for necessaries. In Se])tember, 1921, both the 
retail and wholesale prices of food in this eountry were approximately 
oO per cent higher than in Se])tend)er, 191.4, although farm prices 
were in most instances lower in 1921 than in 1913. If the decree in 
this cause he not ]U‘om])tly vacated or modified, the very extensive and 
economic facilities of the ])acker defendants for food distribu- 
197 tion will entirely disappear, and the producers and consumers 
will he left at the mercy of the whole.'^ale grocers, as no system 
of distribution othc'r than theirs will he available. The destruc¬ 
tion of th(‘ ])ack(‘rs’ highly efheaent, expeditious, and economical 
svstem of food distrihujion will not tend to bring the cost of food 
hack to normalcy, nor will the denial, in the future of the rights to 
use such facilities k(‘(*p down the high cost of food. The decree in 
this cau.^e prohibits certain c(Uporati(»ns and individuals from engag¬ 
ing in husinc.<ses which are open to all others, and efficiency has 
been almost destroyed. A continuance of the decree is not in the 
best int(‘rests of the ))uhlic, hut is seriously injurious to the producer, 
the ))acker. and the ])uhlic. and serves only the selfish j)ur])o.<es of the 
whole.sale grocers. There are .«ome 300 coneerns engaged in this 
country as meat packers and in the scientific handling of meats in 
interstate distribution, and thev have devolo])ed the most modern and 
economic* method of distrilaition ever established. Tt is entirely 
against the interest of tlu* j)uhlic and the producei*s to withdi*aw the 
facilitic's of the meat packei*s from public use in tlu* unrelatc'd com¬ 
modities. The public cannot he benefited by destroving the com- 
jK'tition thus creatc'd and leaving the entire sy.stem of distribution 
service* exclusivelv in the (*ontrol of the wholesale grocers. 


Paiagraph X\"T. 

A"our ])etitioner further avers that the most simple .solution of the 
intolerable effect ])roduced by the said con.^ent decree is to vacate'it in 
its entirety, or at least so to modify it as to re.<tore to the producers 
the use of the ])ackers’ facilities for distribution. A"our petitioner, on 
information and belief, aver< that at least two of the packer defend¬ 
ants, namelv, .\rmour A’ Company and AVili^on & Company, are will- 
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ing to distribute food products ou a coininissioii ])asis, if ]>oriuitted 
so to do. l^y tliis method, tlic sj)cculaiive feature in the handling 
of foods would he ahsolutcly eliminated, and the jnodiieer would he 
in direct eomj)etition with all food speculators. This plan, which 
your petitioner believes would meet the ai)i)roval of the l)e|)artment 
of Agriculture, would enal>le the ])roducers. canners, and food manu¬ 
facturers to reach the small dealers at the lowest possible cost, while 
the consumption of the ])roducts would he increased because of the 
lower prices, and thus both the ])ioducing and consuming classes 
would be benefited. The co^t of liandling hy the ]dickers decreases 
as their volume of business increases, and the j)roducers profit hy the 
saving in the cost of distribution. 

Your petitioner avers that ])roducers, canners, and food manu¬ 
facturers, and especially those that are not large enough to support 
complete sales and distributing organizations, should he allowed to 
avail themselves of the sale and distributing facilities which the 
packers have, to assist them in di.sposing of their products. The use 
of the packers's facilities would enable the small ])roducing units to 
compete with large organizations on a much more equal basis than 
now prevails. 

198 The restriction of the volume of business of the meat pack¬ 
ing concerns, by compelling them to handle meat and related 
products, only, increases iho cost of meals tf) the coTisumc’'. and 
tends to reduce the price ])aid to the producer for live stock. Tn the 
field of j)roduction. manufacture, and distributifni. the volume of 
business decreases the cost of operation, and the ])ublic interest there¬ 
fore demands that the meat packers should handle the largest pos¬ 
sible volume of business, in connection with their distribution of 
meats, in order to reduce the cost of operation. 


Paragrai)h XVII. 

Your petitioner further avers that one of the most important 
economical problems is that of foreign export business. Through 
their distribution of meat products in foreign countries the packers 
have been compelled to establish, and have established, their own 
sales agencies throughout the world. Producers, canners, and food 
manufacturers, before the entry of the .^^aid decree, were enabled to 
take advantage of these most eilicient ineans of foreign distribution. 
The decree absolutely j)rohibits the jiackers from exporting any foods 
other than meat and related products, and thus deprives the ])ro- 
ducers and manufactunu-s of food ])roducts of the best and most com¬ 
plete agency ever established in this country for the distribution of 
foods in foreign countries. The .'<ai<l decree, your ])etitioner again 
avers, was a grave economic mistake, and its (‘tlcct has been disastrous 
to the best interests of the ])eople at large, and has operated to the 
serious injury not only of the producers hut also every individual in 
the United States, by destroying a large amount of export business. 
Moreover, your petitioner avers that the said decret* is inconsistent 
with the provisions of the Webb Exporter Combination Act of A])ril 
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10, 1918, 40 St. r.. olT, for wiiicli lea-on also the said decree should 
he entirely vacated or radically modified. 

1 Paragraph XVIII. 

Your j)etitif)ner further avers that all of the meat packers in the 
(‘oiintry are now under Federal su])ervision and control, in virtue of 
the Packers and Stockyards Act of August 15, 1921, 42 St. L. 159, 
10«), and there is no reason why the defendants should remain under 
the supervision or eontiol of this court, in the conduct of their 
business. The meat j)aekers have about 2,000 distributing houses, 
which they call branch houses, and about 500 of these houses are 
owned hv the five ])rinei])al ])aekers who are enjoined by the said 
consent decree. In addition to these branch houses, the packers have 
refrigerator and route ears, which are sometimes designated as ped- 
di('r ears. The Federal Trade Commission, in reporting on this 
system of distribution, slated that by these ])eddler cars the packers 
jjre able to distribute |>roduets direct to some 87,000 ]ioints in the 
Fnil(‘d States. As there are less than 8,000 cities and towns in this 
country haviiui ])o])ulations of 2,500 ()r more, and approximately 
only 28,000 ineorj)orated towns, including many towns hav- 
19t) ing a ])opulation of no more than 100, the meat ])ackers, 
through this .‘system of ear distribution, are able to reach 
])raeti(*ally every point vhere foods are sold. In addition, many 
of the ])aekers have supplemented these ears with trucks, running 
from their branch hou.ses and ]»aeking plants to nearby points, and 
thus furnish retail dealers, hotels and other supply houses, a most 
perfect and well organized service. 

A Member of Congre-s from the Middle We.st recently ex])ressed 
his views about the said consent decree in the following words: 

Since the Packers have been }»ut under the supervision of the Sec- 
!•( tary of Agriculture, ihe alleged necessity for this decree disappears. 
The entry of the decree to my way of thinking was not justified 
under any circumstances. When the Packer legislation was before 
the Ilou.'^e, I stated my position in regard to the decree at some 
length. It is my o]>inion as a lawyer that the decree is void be¬ 
cause it was beyond Ihe jurisdiction of the court to enter it. The 
court doubtless had the light to forbid restraints of trade, etc., but 
there is no law of the Fnited States which authorized a court to enter 
judgment forl)id<ling any one from engaging in a certain line of 
business. If there is no law ])uisuant to which a court can make 
such a judgment, then the consent of the parlies cannot confer the 
jurisdiction. If it should be deemed necessary for the common good 
that [)er>ons in one lino of businc.ss should be prohibited from en¬ 
gaging in other lines of business—a very delicate (|uestion—it should 
he .so declared by the legislative branch of the Government. I can¬ 
not be a(*cused of being friendly to the Packers, but I take the libetry 
of urging that for the reasons stated the decree should be set aside, 
or at lea.^t that ])art of it which prohibits them from carrying certain 
commodities in their refrigerator or other car’s. 
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^ oiir IK*lilioiicr fui'lluT jivi'is tluil llic n<»l 

u|nm Muy nut ju<liruMl l>y ;iny and (►in'raic's aiiainsl llu* 

(■(‘(axuiiic advanlaiic »»t‘ Iho |)iodiiccr and 11 k* con.^miK'r and Ihc 
)>(M))d(‘ at larm*. and >li()nld llicrcf(»ri* l)o (Mitircly vacated nr radically 
modified. 

Paragraph XIX. 

I’rior to Xovcndu‘r 17. Ilt21, yonr ]»ctiti(mcr ina<lc an ai>]>lication 
to the Attorncv-( Icnci’al that he niov(* the nxxlilieation of tlie eon- 
."cnt <l(*eree in this eanse, nnd(‘r which ap|»lieation an 1 nter-1 >e])art- 
ni(*ntal Coininittee of tlnec* |K*rsons was se!eete<l to eomlnet a h(‘aiine,, 
<*n(* of whom was seleet(*<i hv the Attoin(*v-( leneral. one hv tlu* See- 

• I • 

rc'tarv of Ae,rienltnr(*. .md one liv tlu* Sc'cretarv (d‘ (’onnneici*. The 
• • * • 

wholesale i^roeeis weit* fnlly and ahly repi'i'sentecl in the said hear¬ 
ing. hnt w(‘r(‘ wh(»lly nnahle to pres(‘nt any evidenei* as to the* e.xist- 
(*neo of any mono|»oly or eomhination in ix'straint (»f ti'ade i)y tlu* 
d('fendant packers, ami th(‘ l‘\‘(l<‘ral d'rade (’onmn.<si<m was likewise 
nnahl(‘ to jn’esent any <neh (‘vi<lenee. althonnh the said (’ominittie 
rep(‘at(“dly re(piested tin* production of such evidi'iiee. if th(‘ ehartie 
of nionopfdy or a eomhination in restraint of trade was based n]»on 
any facts snp])ortin^ it. 

As liei'einhefoi'c allejL!.e<l, the <lefendant .\nnoui‘ W (’om- 
pany has aljont IttO wholesah* oi* hianeh hou>es thronyhont 
th(‘ rnit(‘d States, whirh. t<>.e:ether with its rmite cai- servieo. i.- 
ahont S', nf the eonntiy’s i:r(»e(‘i‘y distrihntinii. facilities, d'hesi* 
facilities have hern hnilt up ovei‘ a lone; p(*riod of yeai’s. thr(»neh 
the patronage of the peojde. and the p(‘o]»le .-honld havi' tlx* rieht 
to enjoy to tlie fnllc.^t extent the economies and tin* «*xpedit(Ml service* 
which Armour it (’ompany is eapahle of ])rovi<line. Instead of 
liandline le.'^s than 1 'y of the total volume of rice eousuni(*d in the 
I'niteal States in litl7. as heiviidad'ore set forth, the best intei'ests 
of the producers and eemsumers would liave been served if Armour 
A (V)mpany had handled at least S'r of the volnme of rice. a> such 
]K*re( iita.ee* wonld have (‘<|nale<l oidy its pi()]»ortion of the nation s 
grocery disli-ihntiiiii facilities. 

lieforo th<‘ said t’oiinnitte-e, the* whole.sde* grocers e<intend(‘d that 
if the* said de*e-re*e* l»e* set aside*, the* pae*ke*rs will e*ontrol the* fooel sup¬ 
ply. and <lrive* the* wheelesale* u;roe'e*rs out e»f husine*ss, hut no pioof 
was pre*se*nte*d in support e»f sue*h e-ontention. ddiev furthe*r e*on- 
te‘nd(*<l that the live* prine*i)»al ele*fe*nelant )>ae*ke*rs e-enitred the* trade* 
in me at aiiel re*late*el preMlue*ts. hut |)re*se‘nte*el ne) proeif te» suppeert sue*h 
eeuitentie)!!. As he*ieiid)efe»re ave*rre*el. the elVee*t e»f the .siiel elee*ree 
was te> hrinu aheait a nie)ne)pe)ly in the* feM)el supi»lv by tinniim; e(ve*i- 
the* Lire)e*(>iv hnsine*.--^ of the* nie*at pae'ke*i‘s te» the* whole*sale* jL:.i'e»e*e*rs. 
Thre)n,Lihe)ut ail e>f the \arieais pre)ee*(*din,us in this mafte-r. the* whede- 
sale* ^i-e»ee*rs ha\e* .'•heewn ie*markahle* e'e)mhinatie)n aeiel unanimity eif 
]un*pose to preve*nt the* vae*atieni eu- ineeelilie-atie)n ejf the* .<aiel elee*re‘e*, 
ami your pe*titione*i* ave*i> that theii* ohjee*t is nie'rely le) r(*taiu ami 
enlarge the mom)pe)ly in the <i,re)eery lin(*s wliie-h the saiel eleeree* 
e-i'eateel for them, ddie whe)lesale ^I’fieers have he)th the eanners ami 
maiiufaeturers e)f fe>oel-stnil's, ami the retail elealers, at their mere*v, 
llirough their advane-es e>f me>ne*y e)r credit, since the3 elimination of 
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tlie ]>a('kt‘r< from (•(nii|K*liti(»ii '.vitli Ihoin. In one instance, before 
the said (’oniinitlee, a wliole.-fde grocer appeared in opposition to the 
niodilieation of tin* said decree, and it developed that the reason for 
Ins opposition was tliat tlie defendant Armour cV: Company had 
entered his field of operation, and hy competition compelled him to 
))ay the growers in his district a fair ])rice for their ))rodncts. The 
wholesale grocers have no care for the welfare or interest of the 
general ]>nhlic, hut seek to promote their own selfish interests only. 
In anoth(‘r instance, before the sai<l Committee, the wholesale grocers 
chai-ged that the defendant (oidahy l^^cking ( om])any was build¬ 
ing enormous canning factories in the Hawaiian Islands, and f)ro- 
]K)sed to control the caniK'd ]»inea]))>le indu.<try, whereas, as a matter 
of fact, the said Cudahy Packing Company had no interest whatever 
in pineapple eanneries. never had any such interest, and never con¬ 
templated going into the jo’iH'apple business. No farm organiza¬ 
tions apj»eari‘d h(*fore the said (.’ommittee in o|)|)Osition to the modi¬ 
fication of the said decree, hut many such organizations, represent¬ 
ing millions of pi'o<lucers. asked the Department of .Justice to move 
for such mo(lilication. 

The whoh'sale grocers further contended that the only way the 
said decree (ould he vacated or modified was hv an act of 

c 

201 Congress d(‘claring that the packers should have the right to 
handle all lines of foodstuffs, hut as Congress cannot vacate 
or rcversi* tin* decisiems of the courts, and as no legislation is re- 
(luiicd to p('rnnl the packers to engage in the lawful conduct of 
lawful hiHin(‘ss. such contention i-: unfounded. The said decree has 
never met with the ap]»rf>val of any of the agricultural commit¬ 
tees in (^)ngrcss, hut has been strongly di.<approved. Moreover, the 
wholesale grocers claim that they were the ])rime movers in having 
tlu‘ said decree ])assed. and before the said Committee one of their 
attorneys stated as follows: 

t 

'Phe original decree resulted from com|)laints made primarily by 
wholesale grocers. After these complaints were made, the President 
dir(‘cti‘d lh(* PVdcral Trade* ('ommission to institute an investigation, 
which, having been had. was referred tf) the Dpartment of Justice, 
and that I)(*j»artment continued the investigation, and determined 
its course. It has (h'leauiiiu'd. and was ])re)cceding with that deter¬ 
mination, that ciimiual imlictmcnts ought to he obtained. Procceel- 
ings we're begun in Chicago and in New York. Pending those pro¬ 
ceedings, the pre)position for this consent elccree was maele. 

As hereinhefore set forth, the Attorney-Ceneral expressly stated 
that the e)hjee*t e)f the* grand jury investigations in Chicago and New 
York was te) elie'it furtla'i e'vide'iu'c in behalf e)f the Government, and 
not feu* the purpose or with the ex]>ectation e)f sce'uring indictments 
by the' .<aid graiiel jurie'.-. However, following the e*omplaint made 
by the' whole'sale groe-ers, the' Fe'deral Trade Ce)mmission began a 
me)st unusual and .'iensatie)nal ]nihlicity e*ampaign in e'oniunction 
with the in\Tstigation whieJi they unelerte)e)k. The said Ceanmis- 
siem employed a highly .'Sensational investigate)!*, and coneluctcd its 
investigation entirely as an ex j)arte proceeeling. Books, records, 
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oilier pajicrs, ami even private coire.'^j’ondenee, were seized and ex¬ 
amined hy the agents of the fVderal d’rade (’oimnissicm, and hi^ldy- 
eolored and niisleadini* rejioits of the investigation ajipeared daily 
under ^>larin.<; lieadlines in the newspapers thronji»hont the Tnited 
States, tlie jmrpose of wliieli was to prejudice tlie peojile of tliis 
country and foreiiiii countries against the meat juiekers in the Tnited 
States, and <;enerate the suspicion that there was .'^ometliin.i’; radically 
wroni* in the mana^eni('nt (d‘ the meat packing industry. Such 
])ul)licily campaiiiu had in fact the intendiMl elfect, and eventually 
foreign countries instituted investigations for the jnirpose of iinpiir- 
in.” into the truth of the allegations and chariies made hy the F(‘d- 
eral Trade Commission and its a.iicnt. One of such investipitions, 
as hereinhefore stated, was made hy (Ireat Hritain, and the charges 
promnluateil hy the F(‘deral Trade (’oinniission and its agents were 
found untrue. These ])ul)lic attacks on the packei's and their 
methods of doini* business resulted in great damage to their hiisi- 
ne.«s in this and foreign countries, brought about a rajiid de])re- 
ciation of their secin’ities. and. in .<omo instances, the d(‘stru(‘tion 
of their trade in foreign countries, and if such attacks laid con¬ 
tinued much longer, they might have I’esulted in the bankruptcy 

of these conceins. The real reason, and the onlv leason. whv the 

• • 

defendant ])ackers consented to the said decree, with the ri'serva- 
tions tlu'rein contained, was to put an end to such unfair 
and dcstrnctiv<‘ attacks, and yet, even under most compel¬ 
ling cii’cnnistances. they refu<(*d to consent to the said (h'crcc, 
except upon the basis of an agreement between them and the Attoi- 
ney-Oeneral that thev had committed no violation of law. 

The farmer and the producer are well accjuainted with the so- 
called ‘‘Law of Diminishing Returns,” their jirofits having dimin¬ 
ished nearly to the vanishing t>oint. and their returns being evi¬ 
denced hy ever increasing h>sses.—this in face of the fact that the 
co.<t of the distribution of their ]>roduets. and the s])read in price 
between the producer and consumer, continually increased, due to 
the uncoordinated, unintelligent, and wasteful .^y.stem of distribu¬ 
tion conducted by the wholesale grocers, under whose domination the 
people of this conntrv have been and still lire suffering, by reason 
of the Siiid decree. The wholesale grocers' svstem of distrilmtion is 
f>ne of uKinstrons ]»rotitcering. at the cost of the producer and con¬ 
sumer. They refuse to better their own antiipiated methods of dis¬ 
tribution. if thev can do so, and thev also iefn.<e to allow anv oiu^ 
else to o[)erate a better sy.^tem. At one time, they declare that tlie 
]>ackers’ busines*? is not economic in its ojieration, and at another 
time, they declare that the packers’ methods of distribution are so 
efficient and economical tliat the wholesale grocers will be unable 
to ('ompete in pi’ice. and therefore will he driven out of business, 
and at another time they declare that the ]>ackers have passed the 
point of economic operation on account of their size, and are there¬ 
fore subject to the so-called ‘‘Law of Diminishing Ifeturns.” Desjiite 
the.se theories, the fa(*t is that the ])ackers are able to market food 
products at a less cost than can the wholesale grocers, or other middle¬ 
men. or .cpeeulators. The wholesale grocers charge that the large 
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packers are unable to operate as cheaply as some of the smaller con¬ 
cerns, hut this is accounted for by the fact that the business of the 
lar^e ))ackers is chiefly interstate. They buy, assemble, and slaughter 
the surplus ])roduct of the Middle West, and, after i)reparation of 
these products, deliver them to far distant [Kiints where the local 
product is inade(piate to sup])ly the needs. The smaller concerns 
are at no such expense, as their live-stock is bought locally, and 
sobl locally, and there is no heavy expense of icing, freight, and dis¬ 
tribution to distant ])oints. The large ])ackcrs must perform this 
service of handling, transpf)rting, and delivering these ])roducts long 
distances, and compete with the local sla-ghterer, who is under no 
such additional cost or ex])ense. Assembling, slauglitering, and pre¬ 
paring meat food products, ])roduced in the stock-raising districts 
of the West, and delivering those products to the consuming centers 
of the East, where little live-stock is produced, represent a vast under¬ 
taking, and can be accomplished only by large organizations, which 
of neces.-ity must operate with great elliciency. if they are to serve the 
])ublic satisfadorily with wholesome and healthful food. The enor¬ 
mous additional expense involved in rendering this very essential 
public service necessarily reduces the ])ercentage of profits below that 
secured by local slaughterers, notwithstanding the fact that the opera¬ 
tion of the large unit is much more efficient and economical. 

Your petitioner further avers that during the hearing before 
2t).“> the said Committee, the wholesale grocers contended that by 
reason of the alh)wance of their intervention in tins suit, they 
are now parties to the cause, upon the theoiy that the (lovernment 
bad represented them before, and they were parties with special in¬ 
terest in the decree, and had the right to resist a modification of it, 
that while not nominally j)arties. they were actual parties at interest. 
One of their attornevs further stated to the said Committee as fol- 
lows: 

So far as the Southern Wholesale Grocers A.ssociation were con¬ 
cerned, we insisted that we participate in the conference with the 
Attorney-( Jeneral. and we participated in the decree, although not 
nominally or actualiv parlies, and we were admitted as ]>arties on 
the ground that our sj>ecial interests were involved, and we had a 
right to ])reservc that de(‘ree, the Government having acted for us 
as a bencliciarv; so that I would insist lliat there is no modification 
of the agreement at all. but that certain beneliciaries for whom the 
trustee had acted had been allowed to maintain the benetits of the 
decree for themselves. 

Thus the wholesale grocers charged in effect that the United States, 
through the .\ttorney-Generah instituted and prosecuted this suit 
for their henelit, and their benefit alone, and acted merelv as a trustee 
for them, and theii* charge (*arries with it the insinuation that the 
farmers, fruit growers, canners. manufacturers of foodstuffs, packers, 
producers, and consumers were sacrificed for the selfish interests of 
the wholesale grocers. The interests of the })e()ple at large are dia¬ 
metrically opposed to those of the wholesale grocers, who dominate 
and direct the heads of the great middle-man organizations of this 
country, and who make their profits by the exaction of extortionate 
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Irilmlc fioni bolli jlio ;«n<l i-nnsunicr. ^riio .sn<l charge of 

11h* wln)l(‘.':al(' lirocci'^ also carries willi it 1 Ik‘ iiisiiiualicni lliat they 
iisc<l llic ((OV(M‘inn('nl of llic Slates aii<l its Atlorney-( wneial, 

and lliis eoiiit, to dt'slrov lli(*ir most ellieieiit e()ni|)etilors. In any 
ev(*n1, your |K‘tilion«‘i’ avers that all ollu*r parties in interest that 
■vvonld l)e snhstantially afteete<l hv the said decree should have heen 
ahV)rd(‘d an o]»|)oitnnity to he heard hefoi’e its entry. Both the hed- 
eral Trade* (’onmiission and the l)e|>artinent of .liistiee, hy reference 
to the ]>a(*k(*rs' tiles and i‘(‘e<>rds. to which they had tree access, eoidd 
have easdv secured, and j)rohahly did secure, the names and addresses 
of many ]K*rsons, firms, associations, organizations, and corporations, 
Avhose* int(‘r(*sts w(ndd he adver.<(*ly affected hy the .slid decree, hut 
none of them was notili(*d <»f the ]>ropo.s*d decree, nor L!,iven any op- 
]»oilunity to h(* heard against it, while the Southei’ii \\ holesale 
(lroec*rs Association, ami that A.ssieiation alone, was called into eon- 
f(*ren(*i‘, ;ie<M)rdinii to it< declarations, as above set forth. If the slid 
ehariii* of tht* whoh*sale grocers means anything at all, it means that 
the said eonsi'iit deeri'c was n(‘t ha^ed upon any consideration or 
adjudication of the law or the facts hut was in reality the result of an 
aiirei'inent forced upon the packers, which they were compelled to 
siiin to s:iv(‘ theii* husiiu'ss from destruction. Indeed, one of the at- 
toriK'Vs foj- the wholesale i;i’oeei’s stated to the saiil (’ommittee as 
folh»ws: “I. nmlei* this iveord. would have di'^solved the eor- 
2(11 noiations and ?>ut them entirelv out of husiness evervwhere.” 

Till* wholi'sale <ii’oeers in effect declare that the said agreement 
was in reality made hetween them and the packers, with the iVttor- 
ney-t Jenei’al acting in effect as the ajient and trustee of the wholesale 
li'roeers, vet th(*y admit that a contract or agreement hetween the 
grocers and tin* |»aekers, embodyinir the provisions of this decree, 
would he invalid, because in restraint of intemtate trade and eom- 
mei‘(*(‘, and as creating- a monopoly. 

Your petitioner further avers tha.t the handling of the unrelated 
commodities hy the jiac'kers is not in itself unlawful, and their rnan- 
n(‘r (\{ hamlling it was not unlawful, and the (lovernment so ad- 
niittc'd hy tlu* afore.siid stijailation and the ju’ovisions of the said 
deeiee. '^’our petitioner further submits that no court has ]>ower or 
jurisdiction to prohibit any person, firm, corporation, or other 
organization fi-om conducting any lawful husine.ss in a lawful man¬ 
ner. hut such is the direct effect of the said decree prohibiting the 
j)ackers from hamlling the unrelated lines. The large defendant 
meat packers are each separate corporations, having no relation one 
with the other or others, and no facts are alleged showing any com¬ 
bination in r<*straint of trade or commerce, or any monojioly. ddiey 
are not organizations built up by the combination of many smaller 
organizations, hut (‘aeh <-oi|M)ration is com[)lete in itself, \\dule this 
couit can enjoin combinations in lestraint of trade or commerce, or 
jirodiicing a mono})oly, it is without power to firohihit any of the 
defendants from condueting a lawful business in a lawful manner. 
]n addition, as hereinbefore alleged, the Webb Exporter Comliination 
Act of April 10, ]01<S, 42 St. L. olT, permits associations and com¬ 
binations of individuals and corporations, for the purpose of export- 
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inL»:, jiikI it allows such combinations whether the parties thereto were 
or weie not previously engaged in the ex])ort business, and the statute 
is not confined to enabling only previously existing export corpora¬ 
tions to coinhine. 

Your j)etitioner further avers that it seeks the restoration of its 
rights, and the [)rotection of its j)roperty, and that it he allowed to 
distribute its goods through the defendant Armour & Company, as 
formerly, in accordance with the terms and provisions of the afore¬ 
said contract. 

Paragraph XX. 

'^h)ur petitioner further avers that the said Committee, after hear¬ 
ing the various })ai'ties in interest, made a report to the Attorney- 
(leueral in the words and figures following: 

Report of the Inter-Departmental Committee on the Question of a 

M(Klipeation of the Consent Decree in the Case of United States 

of America v. Swift and Compamj and Others with Reference to 

Unrelated Commodities. 

To the Honorable the Attorney General: 

Your committee, consisting of Pavard T. Ilainer, selected hv the 
Secretary of Agriculture at your recpiest. Prank C. Halt, 
2<)'> .^elected by the Secietary of Commerce at your reijuest, and 
Jleianan .1. (Jallowav. selected bv vou to conduct a hearing 
up<;n the (piestion of a i>roposal to modify the Consent Decree entered 
by the Su[)reme Court of the District of Columbia on February 27, 
D)2(), in the suit of the United States of America v. Swift and Com¬ 
pany and others, in equity, by lemoving the restrictions and pro¬ 
hibitions ui)on the defendants with reference to the manufacture, 
handling and distribution of the unrelated commodities referred to 
in said decree, submits the following report. 

The committee, before entering upon the hearing, gave full notice 
t<» th.e parties interested and to the juihlic generally of the time, place 
and the purpose of such hearing, and extended an invitati(ai to all 
of those interested, including the Federal Trade Commission, to })re- 
sent their views if they so desired. 

Pursuant to the ]»lan for such hearing, written communications 
expre.ssing the views of interested ])arties were received by the com¬ 
mittee up to and including November 18, 1921. Several thousand 
of such communications were received. Also, pursuant to the [)lan 
for su(*h hearing, and in accordance with the notices given, oral hear¬ 
ings were held by the committee beginning November 28, 1921, and 
concluded with a hearing on December lo 1921, fifteen days being 
consumed in the actual taking of testimony. At the conclusion of 
the testimony .lanuary 12, 1922, was fixed as the time for hearing 
oral arguments and for the filing of briefs. At the oral hearings 
lifty-six (oh) witnesses appeared and were heard, and the steno- 
graT)hic transcript of this hearing covers 4,076 pages and is submitted 
herewith. 

Your committee has carefully examined and considered all testi¬ 
mony and communications received in this matter, together with the 
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arguments and briefs and is of tlic ()|)inion that the following ques¬ 
tions are raised for consideration: 

1. Did the Court have jurisdiction to render a valid decree in this 
matter, in view of the allegations in the answers and of the state¬ 
ments in the stijuilations and decree that: 

* * while the defendants and each of them, maintain the 

truth of Iheii' answers and assert their innocence of anv violation of 
law in fact or intent, they nevertheless, desiring to avoid every a])- 
pearance of i>lacing themselves in a position of antagonism to the 
Government, have consented and do consent to the making and entry 
of the decree now about to he entered intlumt aiitf p'ndinf/s of fact 
upon condlfion that their eoni<ents to the entrti of }<ai<J decree shall 
n<tt constitute or he ctfusidered an ad mission, and the renditum or 
entrif of said decree, or the decree itself sJtall not coruditute or be 
considered an adjudication that the defendants or an if of them hare 
in fact violated anp lair of the United States/' (Italics oui's.) 


2. Did the Court have jurisdiction to grant the relief awarded in 
this decree, as to unrelated commodities, in view of the contentions 
that: 

2h!) a. The hill does not allege any violation of law with ref- 
(‘icnce to unrelated commodities. 

If. The i('lief granted is an absolute prohibition of the* corporate 
defendants in engaging in the manufacture and distribution of un¬ 
related lines and is not confined to a restraint of the defendants 
from committing unlawful acts in carrying on this business, which 
is not of itself an unlawful business. 

c. The reli(‘f gmntcd is broader than either the allegations of the 
bill or the relief j)rayed for therein. 

d. The decree imposes ])enalties in e.xce.ss of those authorized by 
the Anti-Trust T.aws. The remarks of ('hief Justice White, at pp. 
77 and 78 in the decision in the case of Standard Oil Company v. 
United States of America, 221 U. S., 1, are urged u[)on the committer, 
in sui)port of this contention. Such remarks are as follows: 

‘‘As [)enalties which are not authorized hy law may not be inflicted 
by judicial authority, it follows that to meet the situation with which 
we are confronted the apfJication of remedies two-fold in charactei 
becomes essential. 1st. To forbid the doing in the future (J* acts 
like those which we have found to have been done in the ])ast which 
would be violative of the statute. 2nd. The exertion of such meas¬ 
ure of relief as will effectually dissolve the combination found to 
exist in violation of the statute, and thus neutralize the extension 
and continually operating force which the possession of the power 
unlawfully obtained has brought and will continue to bring about. 

“In api)lying remedies for this purpo.se, however, the fact must not 
be overlooked that injury to the |)ublic hy the prevention of an undue 
restraint on, or the monoj)olization of trade or commerce is the 
foundation upon which the pi’ohibitions of the stjitute rest, and 
moreover that one of the fundamental purposes of the statute is to 
protect, not to destroy, rights of property.’’ 
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’K Is (he (leeiee as to th(‘ unrelated eoinnK)dities pro])er in view 
of the fact that the Federal Trade Foniinission, in the testimony 
^iven at (he hearing, stated that th(‘v have no evidence of a mo¬ 
nopoly hy the defendants or of a combination or conspiracy among 
the defendants with reference to unrelated commodities, hut that 
they justify such decree upon the ground of the menace of the 
potential power of the defendants to aecpiire such a monopoly (see 
])ages 2143, 2148, 2149, 2150, 2170, 2171, and 2304 of hearing he- 
tore Inter-I)e])artmental (V)mmitt(*e), and in view of the further 
fact that the Su])reme (’ourt of the Fnited States, in the ease of 
Lnited States of America v. United States Steel Corporation and 
others, 251 U. S., 417, decided on the first day of March, 1920, after 
the entry of the decree in this case, at pp. 450 and 451 of such 
decision, says: 

“The Government, therefore, is reduced to the assertion that the 
size of the cori)oration, the power it may have, not the exertion of 
the power, is an abhorrence to the law, or as the Government says, 
‘the combination emljodicd in the Corporation unduly re- 
207 strains competition by its necessarif effect (the italics is the 
emphasis of the Government) and therefore is unlawful re¬ 
gardless of purpose.’ ‘A wrongful purpose,’ the Government adds, is 
‘matter of aggravation.’ The illegality is statical, |)urpose or move¬ 
ment of any kind only its em])hasis. To assent to that, to what 
extremes would we be led? Competition consists of biisine.'^s activities 
and ability—they make its life; hut there may be fatalities in it. 
Are the activities to be encouraged when militant, and .supressed or 
regulated when triumphant because of the dominance attained? To 
such paternalism the Government’s contention, which regards power 
rather than its use the determining (*onsideration. seems to conduct. 
Certainly conducts we may say, for it is the inevitable logic of the 
Government’s contention that competition must not only be free, 
but that it must not be pressed to the ascendency of a competitor for 
in ascendency there is the menace of mono])oly. 

“We have })ointcd out that there are several of the Government’s 
contentions which are diiticult to represent or measure, and, the one 
we are now considering, that is the ])ower is ‘unlawful regardless of 
purpose,’ is another of them. It seems to us that it has for its 
ultimate ])rinciple and justification that strength in any ])roducer 
or seller is a menace to the public interest and illegal because there 
is ])otency in it for mischief. The regression is extreme hut short 
of it the Ciovernment cannot stop. The fallacy it conveys is mani¬ 
fest.” 

4. It is also urged that the o])eration of the decree with respect to 
unrelated commodities is a restraint of trade and commerce in such 
lines and is, therefore, in conflict with the ])urpose and intent of 
the Anti-Trust Laws. 

5. The further contention is made that the enforcement of the 
decree works an injury to the ])ublic generally and especially to pro¬ 
ducers, growers and cannei*s of fruits and vegetable in that it de¬ 
prives them of one method of distribution of their products, which 
method was formerly open to them and entirely eliminates the de- 
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ns ono class of conij)i‘titoi-s, leaving, only one oIIkm- class, 
namely, tin* wliolesal(‘ ^loeeis, to dominale the (‘iitirc* li(‘ld of di.s- 
tiihntion. 

t). It is also eontend(Ml that tlu* d('(*i’ee with r('S|)e(*t to unrelated 
lines is contrary to ])nl)lie ])oliey in that it prohibits and i‘(‘strains 
the rhdendants from enuai»ini!: in export trade of the farm prodiiet.s 
of the United States and wonld also hinder and ])revent the didend- 
ants from ])artieipatiipL!; in the oi-^anization or opei’ation of sneh an 
ex]tort eom])any, as is authorized hy the Wehh Export Trade Act. 

7. Ts the retention of the ])rovisions of this decree with reference 

to nin-elated commodities contrary to ])nMie policy or do such ])ro- 

visimis lonirer serve any ns(‘fnl pnr])ose in vi('W of the fact that it 

is contended tliat the “Packers and Stockvards Act 1021.” (macted 

« 

hy (V>ni']-ess sinc(* the entry of this decree, confers u])on the Secr(‘tai*v 
of A^ricnltnn* full ])ower and jnris liction to supervise' and remilale' 
the activities of the nu'at i>ack('i’s with re'fe'rence to the* nn- 
20S reh'ased e*omme)elitie*s mentione'd in the elecre'c. as well as 
other matters, and thus fully ]H‘otects the jnihlie interest 
therein. 

There are several other unestions e)f more or less im])e)rtanee raiseel 
and ])resented in the e-onsideration e>f this request for a mexlifieation, 
whie-h it is unne'e'e'ssarv to liere state. 

All e)f the' e)uestie)ns ])re‘sente*d hy this recpie'st fe)r a me)difie*ation 
and at the* he-arinn' e*e)ndue‘ted thereon were strennously e)pj»f)se'd and 
alHv armu'd liv e*ounse*l for the* whe>le*some‘ m*oe*e'i‘S. 

Your e*e)mmittee has come te) the* e‘one*lusiem that sue*h jLii'ave anel 
far-i’e-ae-hinii ejiie-'tie)ns whie*h allee-t imt eady the* ])i'e)vi-iions of the 
eleere'c with re‘sj)e*e't te> uni’e*late*el e-ennmo<litie's hut whie'h also strike* 
the* ve-rv founelatie)n e)f the* e-ntire de*e‘ree anel ai'e* of sue*h vital 
inte'ic-t to the' ])uhlie* lie'iie'rally ai'e* matte'is whie*h. re'^ardless of what 
l»e»siti('n the Attornev (le'iieral niiuht assume, must he* ultimately 
eleciele'e] bv the ce)urt whieli entere'el the decree hefeire' anv mo<lilie*ation 

t • 

could he made, and as those who meist stronoly o|»pose anv modi- 
fie'ation ( nam(*ly. the whole.«ale ^ireicers) are now j^arties to this cause, 
hv intervention, which interventie)n has he'cn sustaine'd by the e*ourt 
since the re'«)uest for this he*arinu‘ be*fe)rc the .Vtten’iiey dene'i'al was 
lii'antcd. it se'e-m-^ that the* way is nejw ope*?! foi- those who uriie'e! a 
modilie'atie)!! ami who so e*arni'Slly ce>nte'!iele'el that they have' hi'e'H 
se'i'ieeusly injui'cd by this elce-re'C anel have* ne*ve*i’ hael the*ir elay in 
e*e)urt. te) pre*se‘nt sue*!) epicstieens anel contentieens in the* first instane*e* 
tf) the e-ourt for decision, without the .<ame be*in<^ in any way pre*- 
juelL''e'el by the Atteu-ne'V deneral. 

d'here*fe)re'. veeur e-e;mmitte*e* ff'e'ls that this re*epie'st hy the r’alifeei'iiia 
(V)-f)pcrative* (’anne*iies re)mj)anv anel eithers feer a nmelifie-atieni e)f 
this decree .dionld he ])re'senteel in the first instane*e te) the re)urt 
which entere'el this ele'cree anel not te) the .\ttorney denei'al. 
Pes])ee-tfullv submitted. 

PAYAPD T. TTATXKP. 

FPANK r. IIATJ.. 

TIEPMAX .T. dATJ.OWAY. 

Cltoliinan, Intcr-DipavtmcntaJ Coninuffrr. 

January 20, 1922. 
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Pjna^irapli XXI. 

In answer to Senate Ivo.^oliition Xo. 211, of February M, 1022, the 
Attorney-deneral transmitted to tlie Senate the following reply; 


To the Senate of the United States: 

In answer to the liesolntion of tlie Senate of the United States, 
behiu- Senate Resolution 211, dated February 8, 1922, I beg to trans¬ 
mit the following: 

Sueh Tvesolution provides “that the Attorney-General of the Ignited 
States be recpiested to i*e])ort to the Senate what steps, if any, 
209 have been taken to enforce and carry out the terms of .«!aid 
deei’ce.’’ l)eino- the decree entei’ed by the Su])reme Gourt of the 
District of (V)lumbia on F(*bi‘uarv 27. 1920. in the suit of the Ignited 
States of Amei-iea v. Swift and rom])anv and othei’s, in E(|uity Xo. 
87028, a copy of which decree is attached hereto and marked Exhibit 
“A.” This decree, among other things, ])rohibits the defendants 
from owning capital stock or other interest in Public Stoekvard 
Market Gompanies. Stoekvard Terminal Railroads, or Stockyard 
Market Newspapers, and provides that within ninety days from the 
entrv of such decree such <lefendants as have anv such interest shall 
file in Gourt a ]>lan or ])lans for divestment of their interests. Tt is 
alsf) pi’o-vided that if the defendants shall n<»t have dis]»osed of their 
interests within the time so fixed by the ('ourt, and the Gourt upon 
anpli(*ation shall determine that sueh defendants have been unable, 
despite due diligence, to dis])ose of the same upon reasonable terms, 
the (V)urt may exteml the time during which such ownei'sbip may 
continue until the defendants dis])ose of those interests. 

Tn accm’dance with the ])rovisions of this decree the defendants 
filed in Gourt idans for the sale of these interests, and one .«et of such 
plans consisted of an offer for the purchase of the same, and upon ob¬ 
jection by the Government these ])lans were rejected bv the Court. 
The defendants have since fil-d oth-r plans, among which wei’e |)lans 
for ofh'ring such holdings for sale to the public through designated 
Sales Agents with a fixed minimum lU'ice at which such sales might 
be made, but these plans upon the objection of the (Jovernment. were 
likewise rejected by the Gourt. Some small blocks of stock and 
some stock in small' Stockyard Gom])anies have been dis])Osed of un¬ 
der said decree and such dis])ositions have been ap]>roved l)y the 
Gourt. The Government then filed a ]>etition urging the Gourt to 
take over these holdings and aj>]K)int a Trusl(*e or Receiver to dis- 
]>ose of them and jifter argument the ('ourt in a Memorandum of 
Decision indicated that it felt the defendants should have rea.^onable 
o])portunity to dispose of their own holdings and that whether the 
defendants had been given such a reasonable op])ortunity, dejiended 
upon tb(' ade(juaey of the offers for sueh stock whi(*h had been made 
to su(*b defendants, that in order to determine this the Gourt must 
know the value of sueh holdings and, therefore, the Gourt ordered 
the taking of testimony to ascertain the value thereof. 
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I'ho Monis uroiij* of (lef(*ii(Iaiits llicn ji plan siil)s(anlially 

like that a(lople<l by the (\)uit in the ease of the I nited States v. 
The I'nion Paeilie liailroad (^oinpain\ This ]>lan recpiested two 
and one-half years’ time for disposing of the holdings and after oh- 
jeetion to the same hy the (Jovernment the ('ourt approved it with 
modilieations. The ])lan as modified ])rovided for one year within 
whieh the defendants were to dispose of their holdings; in the mean¬ 
time the stoek to he deposited with a depositary and not to he voted 
exee})t upon order of Court, the dividends to aeeumiilate in the hands 
of such de|>ositary during the life of such plan. 

The Wilson (iroiij) of defendants filed a plan similar to the plan 
of the Morris Group of defendants, whieh was also apjuoved hy the 
C’ourl with some modifications. 

210 The stockyard holdings of ('’udahy Group of Defendants 
were not large and they have disposed of considerable of their 
holdings which di.^^positions have been reported to and ai)j)rovad 
hy the Court, and they are now engaged in an elfort to sell the 
remainder of their stockyard holdings. 

The Armour and Swift (irouj) of Defendants filed new plans 
which aie substantially alike and which were approved hy the Court. 

These ]>lans granted one year within which such defendants were 
to dispose of their holdings. During the life of the ])lan the stock 
held hy such defendants was to de])Osited with a depositary ap- 
]>ointc(i hy the Court. The Court also, under this plan, a]>]>ointe(l 
Honorable George Sutherland, of Salt Lake (^ity, Utah, and Hon¬ 
orable Henry W. Ander.<on, of Richmond, Virginia, as 'rrustecs to 
vote the stock coming under such plans and gave to such Trustees 
certain vi.dtorial and iiKpusitorial powers over the Stockyards com¬ 
ing under these ]>lans. The Trustees, shortly after accepting their 
appointment, accompanied by a repre.^entative of the Department of 
Justice, ma<le a trip of inspection of the Yards in which they w(‘re 
interested and conducted ])uhlic hearings at the places which they 
visited. The Trustees then made a report to the Court jis to th(‘ 
results of such investigation, in which they reported the Yards 
were well managed and oj)erated and that there was iro reason for 
a change in management. The ap])roval hy the Court of these ])lans 
al)i*f»gated the prior order of the (\)urt for a valuation of such 
holdings. 

None of the ]>lans a])]>roved by the Court have as yt*t (‘Xpirc'd and 
the ext(‘nsions of time contained in such ])lans were allowed by the 
Court upon a showing by the defendants that they had iwed due 
diligence in their efl'oit to sell .such interests hut thev have hetai 
unable to .‘^ell the same at any reasonable price, ])rincij)ally because 
of the difliculty, if not impossibility of dis])Osing of such large hold¬ 
ings during the unsettled business conditions which have (‘xist(‘(l ])rac- 
ticallv continuouslv since the entrv of this decr(‘e. 

The decree also enjoins the coiporation defendants from using 
their distributive facilities in any manner for the purchase, sale, 
handling, transporting, di.^trihuting or otherwise dealing in certain 
commodities commonly referred to as “unrelated” to the meat pack- 
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ini; industry, wliicli connnndilies arc enninerated in siu'h decree 
and an* principally wlinlesale <>r()cery lines. The decree* also en¬ 
joins (he corporation defendants from enga<;in^- in or carrying on, 
either for domestic or ex|)ort trade, the manufacturing, jobbing, 
selling, distributing or otherwise dealing in such unrelated com¬ 
modities, and their owning any capital stock in cor|)orations engaged 
in manufacturing, selling, distributing or otherwise dealing in such 
unrelated commodities. The individual defendants are enjoined 
from owning, severally or collectively, voting stock aggregating 50 
j)er cent or more in any corporation, or a half interest or more in 
any firm or association, which cor[)oration, firm or association is 
engaged in manufacturing, jobbing, selling, transporting, distribut¬ 
ing or otherwise dealing in certain unrelated commodities enume¬ 
rated in such decree, which enumeration omits some of the 
211 articles [irohibited to the cor})oration defendants. The decree 
also provides that the defeiulants should at once begin to dis¬ 
pose of their stocks of unrelated commodities, on hand and the 
capital stocks of corporations, or interests in firms and associ¬ 
ations, handling, etc., such unrelated commodities, which de¬ 
fendants are prohibited by the decree from owning, and the 
defendants shall continue to dispose of these goods and interests 
as rapidly as may hi consistent with the nature of the business but 
at all events should have comjdetely disposed of the interests con¬ 
nected’ with unrelated lines within two years from the entry of the 
decree. The time for the complete divestment of the defendants of 
the prohibitive holdings with reference to unrelated lines has not yet 
expired. However, some holdings of defendants in some corporations 
dealings, etc., in such unrelated lines have been disposed of by de¬ 
fendants and such dispositions have been reported to and approved 
by the Court. The defendants, upon the entry of the decree, began 
a process of elimination of the stocks of merchandise of the prohib¬ 
itive unrelated lines and the Dej)artnient of Justice is now informally 
informed that some of such interests have been completely elimi¬ 
nated and others about so, and that when the time for complete di¬ 
vestment of these interests expires the Department of Justice believes 
it will then he its duty to require a formal showing in Court as to 
such matters. The Armour (Jroup of defendants on February 2, 
lh22, made a showing by a petition to the Court that due to the 
prcse'iit linancial conditions of the countrv thev had been unable as 
yet to disi)ose of their interests in certain factories manufacturing 
such unrelated commodities and asked an extension of time of one 
year for complete divestment of their unrerclated lines. The Court 
granted to such Armour (Jroup of Defendants an extension of time of 
six months on these matters, the (Tovernment consenting to such 
six months, but not a vear’s extension. 

The De])artment of Justice has also been asked to recpiest the 
Court to modity this decree with reference to unrelated lines, all of 
which will be more fully discussed hereafter in this re])ort. 

The decree also prohibits the defendants from owning, operat¬ 
ing or conducting retail meat nuu’kets except those conducted by 

14_4395a 
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defendants at their several plants for the accoininudation of their 
employes. The decree |)rovi(les that the defendants shall, within 
nine months, eompletely divest tliemselves of such prohil)iled in¬ 
terests in retail meat markets. After an investi;j;ation the l)e])art- 
ment of Justice has secured no information showing that defendants 
now own, operate or conduct any retail meat markets, except those 
which they are permitted to maintain under this decree and the 
Department is advised that the defendants do not now own, o|)er- 
ate or conduct anv such retail meat markets. Therefore, no activity 
upon the part of the l)c])artinent of Justice has, as yet, been necessary 
in carrvinji out this portion of the decree. The Department expects 
to continue its efforts to learn of any such holdings. 

The decree also enjoins the defendants from owning any interest 
whatsoever in public cold stora<j:e warehouses, now maintained by 
these defendants at stockyards wlicre they maintain packinijj 
212 plants and may own, maintain or lease cold storage facilities 
required for storai^e of commodities in which they may he 
interested. The decree also refiuires defendants within nine months 
to dispose of the prohibited interests in public stora,e:e warehouses. 
The information now in the hands of the Dej)artment of Justice 
resulting from careful investigation shows that only very small in¬ 
terests of defendants in public cold storai^e warehouses jire affected by 
this decree. Some of these interests consisted of such wan'liou-^es 
operated by defendants upon leased ])roperties, the leases of which 
have terminated since the entry of this d(‘cree and th(‘ ojKM'ation of 
such warehouses abandoned hv the defendants. 

The decree also enjoins the corporation defendants fi’om en< 4 a<iin^ 
in the business of buying’. coflectin<i, .^ellin", distrihutinu; or otherwise 
dealing in fresh milk and cieam and enjoins the defendants from 
owning any interest in any cor))oration, firm or association engaged 
in such busine.ss. It is ])rovidcd, however, that these injunctions 
shall not prevent such activities upon the ])art of the defendants in 
connection with their manufacture of condensed, eva])orated or 
powdered milk, oleomargarine, butter substitute, butter, ice cream, 
cheese or butter-milk. The Department of justice at this time after 
investigation has no information causing it to believe that these pro¬ 
visions of the decree are being violated and is advised that the cor- 
])oration defendants are not so <lealing in fresh milk {uid cream and, 
therefore, no action by the 1 )(*partm(‘nt has, as yet been necessary 
in the enforcement of such provisions. 

The i)rovisions of the decree with reference to public stockyards, 
stockyard terminal railroads, and stockyard market news])aj)ers, were 
by the terms of the decree itself the first inovisions reepnring action 
and for this reason the efforts of the Departirn'iit of Justice in the 
enforcement of this decree were at first centcK'd hugely upon these 
matters. Because of the difliculties ('ncounter(‘<l in disposing of 
these holdings and the importance to the public generally of the 
questions involved very careful consideration and study has been 
given to such imitters. 

The Senate Besolntion also re(pi(‘sts the Attorney (haieral to lejxirt 
to the Senate hat modification, if any, has been proposed to him or 
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is coiKsideml hy liiin witli a view to his applying to tlie Court 

for the adoption thereof.” 

Sonietiine ago, tlie California (.'o-operative Canneries Company, 
a co-operative company, owning fruit canneries the stockholders of 
which are fruit farmers and growers, represented to the Department 
of Justice that they had been selling their products (canned fruits), 
under a contiact to, and thus using the distributing system of one of 
the defendant com])anies, namely. Armour it Com[)any. They also 
contended that this decree dej)rived them of this i)utlet for their 
goods, decreased competition in the distribution of them and they 
raised many other (piestions as to such decree. They recpiested the 
Attorney-deneral to ])etition the (V>urt for a moditication of this de¬ 
cree so as to remove the injunctions, prohibitions and orders in such 
decree relating to unrelated lines. Should the Court modify this de¬ 
cree as requested by these applicants it would mean the eliini- 
21d nation of the injunctions, prohibitions and orders contained 
in [)aragraphs Third, Fourth, Fifth and Twelfth of said de¬ 
cree, and those contained in the following part of paragraph Eight 
of said decree, to wit: 


“not specifically mentioned and described in paragraph fourth 
hereof 


those contained in the following jiart of ])aragra])h Fourteenth of 
said decree, to wit: 

“provided, however, that nothing in this paragraph contained shall 
limit the etfect of the injunction contained in ])aragraphs fourth and 
llfth of this decree.” 


those contained in the following part f)f jiaragraph Sixteenth of said 
decree, to wit: 

“or corporation, iirm, or association manufacturing, jobbing, selling, 
distributing, transporting, (except as common carriers), or otherwise 
dealing in any of the commodities mentioned and described in para- 
gra])hs fourth and fifth of this decree.” 


and those contained in the following part of paragraph Seventeenth 
of said decree, to wit: 


“or incorporations, linns, or associations manufacturing, jobbing, 
selling, transporting, except as common carriers, distributing or other- 
wi.'^e dealing in any of the commodities mentioned and described in 
]»aragra])hs fourth and fifth of this decree.” 


f'ollowing such reipiest by the California Co-oj)erative Canneries 
Company, several other interests including canners, manufacturers, 
some agricultural organizations and individual farmers requested 
that the decree be so UKKlitied. At no time have the defendants or 
any of them, or anyone claiming to represent the defendants or any 
of them, either moved in Court or reejuested the Attorney General to 
move in Court for a moditication of such decree with reference to un- 


212 


SWIFT & COMPANY ET AL. VS. U. S. OF A. ET AL. 


related commodities. The Atlornov (leneral was considerin<>; the re- 
quest for a moditicalion of this decree* when the representatives of 
the Southern Wholcsede (irocers A.ssociaticni and of tlie National 
Wholesale (iroeers Association reeiuested to he heard hv tlie Depart¬ 
ment of Justice n])on this matter. Such hearing was i;ranted before 
Assistants of the Attorney (Jeneral, jit which time (*onnsel for each 
Association appeared and stated their contentions and reepiested a 
further hearin.u; at which such Associatieins mi^ht produce witnesses 

to substantiate their contentions. They were informed 1)V those 

• • 

eonduetin<^ the hoarina; tliat the Attorney (Jeneral was then out of the 
city and upon his re-urn in a few <lays their recpiest would he pre¬ 
sented to him for his action. The ne.xt day following such hearing, 
without the knowledge of or notice to the Department of Justice 
or any of its representatives, the Southern Wholesale (Irocers .Asso¬ 
ciation filed in Court a petition for intervention and pioeiired the 
entry of an order allowing- such intervention. Cpon learn- 
214 ill”: of this action the (Joveiiiment moved to set aside and 
vacate such order and to strike out the intervention. After 
arp;ument, the Court rendered its opinion upon this (piestion in a 
memorandum of decision, which is as follows: 

:(( 


AVithout deeidin" that ])etitioners have an undeniable le”al ri,ij:ht 
to intervene, it is considered that upon the facts alleged in their 
petition it is fair and just tluit they should he allowed to intervene, 
not to take control of the ]Jaintifl“s side of the |)ro(*eedinj>s, hut for 
the limited puipose stated in their petiti(ni, namely to he heard in 
opposition to any modirK*ation of the decr(*e that would deprive them 
of the j)rotection now .‘Secured by it, for the followiii”; reasons, when 
taken together: 


1. Jlie decree was, in part, at least, the fruit of their own efforts; 

2. They abandoned the pui*suit of other remedies in reliance upon 
this decree; 

2>. The i)rotection afforded them by this decree mi^ht have been 
secured in a jnoceedin” in their (»wn name and Ix'half; 

4. JJie chaiu^e su””ested would leave them in an embarrassed 
positic)!! in now s(‘ekin” to secure th(* same ])rotection ; 

o. J'he decree oujjjht not to he modili(*d unless the ('ourt is con¬ 
vinced that the public* interest r(‘(|uir(*s it; and the petitioners fairly 
represent a larue and well defin(‘d ])oition of the public* who.«e posi¬ 
tion will enable them, and whose interest will jiromjJ them, to pre¬ 
sent to the (’oui*t fac-ts or reasons whic*h, amoni*; others, the Court 
ou^ht to hear ancl c*onsider before allowin.” the dc‘c*rc*e to he c*han,ii;c'd. 

The decision must not he understood as openiu” the door to all 

would be intervenors who niav c*onsider theniselvc*s interc‘stc‘d in the 

« 

decree or any chanjjje there, but as stric*tly limited to the facts alleged 
in this petition, which are in law admitted by the motion to strike 
out. * * * 

Following this decision, the Court allowc'd a similar intervention 
by the National Wholesale Grocers Association. 
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Prior to tliLs decision 1)V tlic Point the Attorney General deter- 

t • 

mined to allow the hcaring.s so re([uested by such Wholesale Grocers, 
and as the Dejiartment of Agriculture and the Department of Com¬ 
merce are both vitally interested and greatly concerned with the 
economic questions which this request presented the Attorney Gen¬ 
eral sought the cooperation and assistance of the Secretary of Agri¬ 
culture and the Secretary of Commerce in determining this matter, 
and upon his request the Secretaries of Agriculture and Commerce, 
respectively, each afipointed a reiiresentative to participate with the 
repiesentative apjiointed by the Attorney General in this hearing. 
In pursuance of the filan for such hearing, the Attorney General 
caused to he sent to each jierson, firm or corjioration which had com¬ 
municated with him, or whose communications to others had been 
referred to him, a letter of which the following is a copy: 
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Department of Justice, 
Washington. 


Deah Sir: 


HJG-mpb. 


October 12, 1921. 


I am directed hv the Altornev General to acknowledge for him the 
receipt of your communication of recent date, expressing your views 
coucerning any modilication of the consent decree in the case of 
Tinted States v. Swift and Company and others, being the so-called 
‘‘Packers Case.’’ 

Of course anv modilication of this decree would have to be made 

9 , 

by the court which entered the same, and could not be made by the 
Attorney (Jeneral or the Department of Justice. 

A request has been made to the Attornev General bv interests other 
than the Packers, the more important of such interests being grow¬ 
ers and canners of fruits and vegetables, that he favor and urge a 
modilication of this decree so as to permit the Packers to handle un¬ 
related lines, especially wholesale grocery lines. The Attorney Gen¬ 
eral is considering this rc({uest and in order to enable him to come 
to a projier conclusion ujion the same he has arranged for a com¬ 
mittee, consisting of Honorable 1>. T. Mainer, selected by the Secre¬ 
tary of Agriculture, F. ('. Hall, selected by the Secretary of Com¬ 
merce, and the writer, selected hv the Attorney General, to hear the 
contentions of both those opposing such a modilication. After the 
hearing this committee will render a report, accompanied by the rec¬ 
ord of such healing, to the Attorney (Jeneral, who will then decide 
what his position will be upon this re(piest. 

The committee will receive written statements from anyone (in¬ 
cluding firms, associations, corporations, etc.) who may wish to 
present the .sune, setting out their views as to such a modification, 
together with the reasons therefor. The.<e statements should be 
mailed to the Attorney General, Washington, 1). C., on or before 
November 18th, 11)21. 

Peginning November 28, 1921, and continuing so long thereafter 
as the committee may think necessary, the committee will hear, at 
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the ofhee of tlie Departnicnt of Justiee jit Wasliin^ton, T). C., anyone 
who wij^lies to present orally their views u|)on this matter. "I'hose 
desiring to ap]»ear ])er.«onally and present orally their views should 
advise the Attorney (leneral of siieh desire before Xovemher llSth, 
lh21, as an ell'ort will he made hv the committee to notify them of a 
definite time when they may he heard. 

All matters juesented, whether orally or in writing, will he jjjiven 
the most careful consideration. 

A'erv truly youis, 

IIKRMAX .1. (iALhOWAV. 

Special Asi^ixtauf t(t the Attoniei/ (ieneral. 


The ]»rogress of such hearing and the conclusions of the Commit¬ 
tee are shown hy the n'port which was lendered hy the (’om- 
2It) mittee on January 20, 1022. a co])y of which is attached 
hereto and marked “Kxhihit Ik*’ This report was ou such 
date presented to the Attorney (icneial and co|)ies theieof immedi¬ 
ately furnish(*d to the Secretary of Au:iicultuie and the Secretary of 
* *. • 

(’ommerce and after careful consideration of the same hy the S(‘cre- 
tai'ies ami the A Homey (len(*ral, ami after scv(*ral coufVi(‘uc(‘S with 
them uj)ou the* matter, on IVhiuary 7. 10*22. in a.u,r(‘cmcut ami in 
a<'cor<l with the views of th(‘ Si'cielarics, the Alloincv (icmaal a|>- 
proved such report and issued the following oHicial statement thereon. 

On the (piestion of a modilication of the Consent Decree in tin* 
case of Cnited States of America v. Swift & (’om|)any and others, 
with reference to unrelated commodities, I have come to the (*oncln- 
»sion that such ^rave and far-reachin.<i (juestions which affect not 
only the ])rovi-ons of the decree with res])ect to unrelated commodi¬ 
ties hut which also strike at the very foundation of the entire decree 

« 

and are f)f such vital interest to the ]nihlic generally are matters 
which, regardless f)f what ])Osition the l)e|)artment of .Justice mi^ht 
assume, must he ultimately decided by the court which entered the 

c • 

decree before any modification could be made, and as those who 
most strongly ojipose any modification (namely, the wholesale 
grocers) are now parties to this cause, hy intervention, which inter- 
V(‘ntion has been sustained hy the court since the re(juest for this 
hearing })efore the Attoiney (Ieneral was granted, it seems that the 
way is now open for those who urgc'd a modification and who so 
earnestly cont(‘nded that they have been .seriously injured hy this 
decree and have never had their day in court, to |)rescnt such (pies- 
tir)ns and contentions in the first instance to the court for decision, 
without the .<ame being in any way prejudged by the Attorney (len- 
eral. 

Therefore. 1 feel that this iXMjuest hy the ( alifornia (A)-operative 
(anneries (’omjjany and others fV)r a modification of this decree 
should be pre.^ented in the first instance to the ( ourt which entered 
this decree and not to the Attorney Oeneral. 
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Paragraph XXII. 

Your petitioner further avers that for the reasons specifically set 
forth in the afore.^aicl report of the said Inter-Departmental Commit¬ 
tee, and for the other reasons in this petition set forth, the said con¬ 
sent decree of February 27, 1020, should be entirely vacated, or it 
should l)e radically modified so as to permit the use of the packers’ 
distributing facilities in the marketing of the unrelated commodities, 
either by allowing the ]>ackei‘s to engage in dealing in such com¬ 
modities as before the said decree was entered, or by allowing them 
to handle such commodities upon a commission basis, or in some 
other efficient wav. 


21 


Paragraph XXIII. 


Your ])etitioner is advised that the wholesale grocers will deny 
its right to be heard by this Court on the (piestion of vacating or modi¬ 
fying the said decree, although they vigorously insist on their right 
to be heard in this suit for the ))rotection of their alleged special in- 
h'lest, which is in reality the protection of the monoj)oly effected for 
them by the said decree: but your petitioner avers that it has a much 
more special and legitimate interest in this litigation than the whole¬ 
sale grocers, and has much more right to intervention than they have, 
and as they have been {dlowed to inteiwene for the ])ui 7 )ose of being 
heard in op|)osition to the vacation or modificaticm of the said decree, 
your petitioner is entitled to intervene for the ])ur])ose of being heard 
in favor of the vacation or modification of the said decree, and partic- 
idarly so, because neither the plaintiff nor the defendants are willing 
to take any affirmative action in disturbing the said decree. 


Paragraph XXIV. 

When the Court was considering the question whether the South¬ 
ern Wholesale (Irocers A.^^sociation, the National Wholesale Grocers 
Association, and others, should be allowed to intervene in this suit, 
at the close of the oral arguments of counsel, the Court stated as 
follows: 

1 should like to have counsel on both sides consider carefully 
whether the inferventiou, if granted, would have any effect u{)on the 
(‘onsent decree. The suggestion has been made that it would. 

Counsel will remember that the defendants never admitted any 
fact alleged in the bill, but, on the contrary, denied the existence 
of any facts that would — entitled the Government to a decree. They 
consented to a decree, and the Court proceeded upon the theory that 
the jurisdiction of the Court was determinable by the strength of the 
allegations in the bill. 

Counsel mUv<t not forget, however, that this decree may be some¬ 
what technical in the fact that the Court never found any fact upon 
evidence, and rendered a decree merely by consent of defendants, 
u[)on the strength of unproved allegations. If this intervening pe- 
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tition, or tlic petitions of otlicr interveners, l»y adopting; tlie jillegations 
in tlie original ])ill, nndertake to prove tliose matters of faet as facts, 
it may be tliat the defendants wonld tlien have a ri,i>;bt to withdraw 
their consent, and ^o into the trial of the (piestions of fact. 

Your petitioner avei's that tlie foreji;oin^ ruling of this Court is in 
effect a judicial suggestion that it may not have been within the 
power of this Court, in the state of the mandatory record ])resented, 
to pass the .slid decree, and that it may not withstand an attack on its 
validity or the correctness of its provisions. 

218 Pravers. 


The [ircmises consiilered, your petitioner resjiectfully prays as 
follows: 

1. That after due notice to all of the parties and interveners herein, 
and after an of>])ortunity affordecl them to he heard in the [iremises, 
an order may pa.S'i permitting your petitioner to intervene herein, for 
the jnir]loses .<et forth in this ])etition. 

2. That your jietitioner may also he heard herein as aialrns curiae. 

• ». That the said consent decree of Fehruarv 27, P)2(), mav he 

vacated in its entir(‘ty, or that it may he so naidified as to allow the 
defendants to lesume their dealing in the so-called unrelated com¬ 
modities, as before the entry of the said decree, or to allow th(‘m to 
use their distribution faciliti(‘s for the jiurpose of moving the same, 
either ujion a commi.ssion.basis, or ujion some othei- etiicient basis. 

4. That your petitioner may have such other and further relief in 
the premises as the (Vnirt may deem just and proper. 

And, as in dutv hfiund. vour jietitioner will ever firav, etc. 

CALTFOKNIA COOPHPATIVK (’AXXEKIES, 
Hy FRANK J. IIOCAN, 

A t tome If. 


Frank J. Hogan, being first duly sworn, dejioses and says that he 
is the attorney of the f alifornia (’ooiK*rative Canneries, the jietitioner 
named in the foregoing jietition />// it by liim suhscrihed, and that 
lie is duly authorized to sign the said jietition and to make this 
affidavit: that on information and h(‘lief, derived from one of the 
jirincijial officers of the said jietitifiner, and from other jier.sons and 
other sources, atliant .«ays that the matt(‘rs and things .<et forth in 
the said jietition are true, as he verily believes. 

FRANK J. IIOCAN. 


Suhscrihed and sworn to before me this 17th day of Ajiril, 11)22, 
[Notarial Seal.] MARIE M(’DONALl), 

Notar If Public, I). C. 
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Answer and Objections to Motion to Intervene of California Coopera¬ 
tive Canneries. 

Filed May 6, 1922. 

* * ♦ * ♦ * ♦ 

(V)me now Southern Wholej^ale (Irocers’ Association, Henry G. 
Sears Goinpany, Jolm Hottnian and Sons Company, Mason, Ehrman 
A Conij)any, J. M. Radford Grocery Comi)any, Southern I)istribntin<^ 
Company, Hall (irocery Company, Albert Mackie & Co., Ltd., The 
Hicks Co., W. 1). (develand & Sons, Rapides Grocery Company, and 
Oliver Finnie Grocery Company, by their attorney, Ed^ar 
219 Watkins, and file this their joint answer in law and in fact to 
the motion for leave to intervene presented by California Coop¬ 
erative Canneries and to the intervenim>: petition filed with said mo¬ 
tion, and for cause why said motion should not he granted jointly 
and severally .say: 

Paragraph 1. 

Thc.se interveners being advised, submit that the motion to file 
the jK'tition of intervention made by California Cooperative Canneries 
.<hould not he granted for 

(a) That it appears from said ))etition of intervention that there 
is nothing now pending or propo.sed in this cau.se; 

(A) 'Fhat it ap[)ears from the ])etition of intervention filed by 
.Slid California Cooperative Canneries as part of its motion herein 
that said projiosed intervener is without legal intere.st in the decree 
heretofore entered in the main cause; and 

(c) That it further afipears that said decree was entered by con¬ 
sent and is a final decree over which this court has no jurisdiction 
other than jurisdiction to enforce .said decree; and 

id) That it further a])peai*s that said petition of intervention 
states no sufheient facts to sustain a cause of action or support any 
relief on behalf of said intenener. 

Paragraph 2. 


Further objecting to the motion to file an intervention by the 
California Cooperative Canneries, these interveners say that said 
intervention should not he granted for the following additional 
reasons, to wit: 

(a) There is no suit pending. A final decree was heretofore on 
February 27, 1920 entered in this cause, as a])pears of record herein 
and as also apjiears in the .said intervening petition here sought to be 
filed. 

(lA) Because the intervening petition sought to be filed by Cali¬ 
fornia Cooperative Canneries shows on its face that said corporation 
has no interest in this suit, paragraph 2 of the proposed intervention, 
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uliicli arrordinc;: to para^jjrajtli 2> tlioiorif \< tlic basis of the claim of 
interest. slioAvim;- tliat tlic alle.ued contract set up in para^jjraph 2 is 
nnilateial, witbonl consideration and void. 

{(■) l^ecans(‘ said contract sid u]) in said ])ara.iirapli of tlic .«aid 
]>ropos('d intei-\<*ntion in section 11 tlicri'of is made subject to the 
remdations of the I'ood Administration, J'ederal 'Frade rommission 
and other f(Ml(‘ial a.ucnciis, and said contract bciiu»; subject thereto 
is contrary to ib(‘ icmilations of the hood Administi'ation and the 
deci-ee of ibis c(Miit of f'chiiiaiy 27. 11)2(1. 

(fl) r>eeaus(‘ it a|*]>eai's from paia.m'apbs -1 an<l 12 of the pi’opo.^ed 
int(‘i \ cut ion that the elainied intci-(“st of the ( anneiies under' tire 
coritr'ol allei 4 e<l in j»ara.i;r'a|)lr 2 Iras bc(*rr ter'rnirratcd arnl carrn(»t irow 
be erifnr'ccd; the onlv rena'dv. if anv, bcirru; a srrit at law for* tire 
lir-eaeb by Arrnorrr* A’ (*oni]*any of tire said claimed contract. 
220 (r) Ib'caitse .sn<l pr'oposed irrter*v(‘ntion shows on its face 

that tli(‘ original debardants irr this cair-e have obtaineil 
benelit' fr*oni the .sri<l decr'(‘c of f'cbr'rrai'y 27. 1020 by depr'icinii; 
these irit(*rv(‘ners iKM'einliefor'e named of r'iiilrts wlriclt witlroirt .«aid 
«leer*e{‘ they would ba\c bad b(*for*e the Irrterstate (’ornmcr'ce Corn- 
r 11 i i o n. 

(/) r»eeau-e tin* motion to intiM'xcne h(*r*(‘in arrd the intravention 
proj.nsrd to he tiled th(a'ewith liy thi* (’alifortria (’o-opia'ative Can- 
neri'< i.' in elVe(a a l»ill of ri'view (»r a supplenaaital hill in the na- 
tnr(‘ of a hill of review, and tla* Siirne was m>t lik'd within two vears 

t 

aftca* the entry (tf tin* decree of Fchruary 27. 1020 as ri'iprired hy 
eciuitv rule 02 of this court. 

(f/) I)(-caus(‘ of th(‘ laches of the ]iropo.<ed intervener in lilin<»; the 
motion here pre.'-ented. 


Pai*a,m*aph 


»). 


Intervener- hereinhetbr'c* named object to lir-arrtin.ir the motion 
to tile the inter‘V( rrtion of th(‘ ( alifornia (*o-operative ( annerics be¬ 
cause a linal decr-ee was enter'(*d hereirr orr lA'bnrary 27, 1020 and 
said pr-oposed in{cr*v(ai(*r* is concluded by .slid deci*ee arrd cannot, 
irnder the* law and ])r'inci]»l(‘s of eeprity. become arr inter'verrer ex- 
c(‘pt in sirhor'dination t<» and irr r-eco^rrition of the pr'opr*iety of the 
main proeei'diriLi h('retofore had irr this case. inchalin.L*; I'eco,igni¬ 
tion of and subordination to tin* validity and pr'opr'ic'ty of .slid de¬ 
cree of Fehi*uai v 27, 1020. 


Paiaj^iaph 1. 

Your intervenei's hei'(*in arnl narneil above object to uranting 
the motion of said (adifornia Co-o[)erative Canneries to file intei*- 
venti<*n herein and object to parts of said ]>r‘o|)osed interveirtion be¬ 
cause such parts are imnei*tiirent and shoirld rrot be consider*ed or 
]>ermitt(‘d to b(‘ lik'd, ddie im]K'rtineirt parts ai'e as follows: 

(>f) Pai*a,iiiaphs 8 and 0 of .slid pi*oposed intei'vention should be 
stricken for* impei'tinence, the matter's ther*ein stated, excejit as al- 
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reaflv of record in tliis caiii^c. liavino; no niatcrialitv to anv issue 

I *. t c/ 

herein. 

(^f) All the allegations of para lira ph 12 of said projiosed inter¬ 
vention, except ])Ossihly the first two ])aragraphs thereof, are ini- 
])ertineiit and refer to niattevs in nowise material in this cause and 
should not he considered. 

((‘) All the allegations of jiara^raph Id of said proposed inter- 
vcailion aic impertinent and refer to matters in nowise material in 
this cause* or ein this motion and should not lie considered. 

(<l) All the allegations of jiaranraph 14 of said jiroposed inter- 
v(*ntion are impertinent and refer to matters in nowise material 
in this cause or on this motion should not he considered. 

((*) All the alleviations of para,<ira]>h 15 of said }>roposed inter¬ 
vention are imp(‘rtim*nt and refer to matter in nowise material in 
this cause or on this motion and should not he considered. 

(/) All the alleviations of ])aravira])h It) of said })roposed 
221 intervention, except the sei'ond sentence thereof, are im¬ 
pertinent ami refer to matters in nowise material in this 
cause or on this motion and should not he cfinsidered. 

if/) .\11 tin* alleviations of paraLU'aph IS of said prupo.'ed in- 
terv(*nti(»n are impeitinent and rt'fer to matters in nowise mat(*rial 
in this (*ause oi* on this nioti(»n and should not lu* c(»nsid(‘red. 

(h) .\11 the alh'Vialions of paravvraph 111 of said proposeil inti*!*- 
\ention are impertinent and n'ter to matters in nowise material in 
this cau>e or on this motion and shouhl not l)e considered. 

(/) All the alli^viati^ii*^ ‘>f ]>ro)>osed inter¬ 

vention are im]»ertinent and r(*fer to matters in nowise material iu 
this cause or on this motion and should not he considered. 

(/) All the allegations of para.Liraph 21 of said proposed inter¬ 
vention ai*e impertinent and refer to matters in nowise material in 
this cause or on this motion and should not he considered. 

(/•) All the allegations of ]»ara!j;raph 22) f)f said proposed inter¬ 
vention are impertinent and refer to matters in nowise material 
in this caus(‘ or on this motifui and should not he considered. 

(f) All the alleviations of ])araviraph 24 of sai<l piojxised inter- 
vc'iition are impertinent and refer to matters in nowise material in 
this cause or on this motion and should not he coii'^idered. 

Without waivinii their obje(*tions in law and jnayinv* the same 
h(*m'fit and advantaive a'= thoiivih this were a case of a motion to dis¬ 
miss the |>ropos(*d intervention, these interveners, in answer to the 
said motion for leave to file, and answeriini said ]>ropose«l inter¬ 
vening'; ]>etition, jointly say: 


Paragraph 5. 

Interveners being without knowledge are unahle either to admit 
or deny paragraphs 1 and 2 of the proposed intervention: hut as 
they do not know and cannot set forth what the facts are, they 
jiray that said paragraphs he taken as denied. 

Paragraph (k 

Interveners deny paragra]>hs 5 of the [uoposed intcrveiitioii. 
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Iiil(iv(‘iurs arc witlioiit knowlod.uo as lo how much, if any, of 
the output of (’alifornia Cooperative Canneries claimed in para- 
gra]»h 4 of the pro])osed intervention to have been taken hy Armour 
eVunpany, was so taken, and as to the rest of said paragraph 4 
interveners denv the .suue. 


Pai’agra[)h 8. 

Interveners, answering ])aragraph o of tlie ])roposed intervention, 
admit that Aiinour A (’ompanv liad ])rior to the entry of the decree 
lierein, and hy reason of special advantages growing out of 
222 their ownership of private cars and the rates and privileges 
granted to them hy interstate carriers, built up a large and 
eilicient svstem for the distribution of those food commodities 
which by the decree herein they were enjoined from further dis- 
trihuting. Interveners, except Southern Wholesale Grocers’ As¬ 
sociation which is not engaged in huying or selling, admit that they 
were in coni]>etition, prior to the entry of the decree herein, with 
said Armour A Company in the distribution of such food com- 
moditic'. and interveners, other than Southern Wholesale Grocers’ 
.A.-socialion. furthei* say that they were also in competition with 
som(‘ live thousand other wholesale grocers in the distribution of the 
same ((annaMlities. Interveners admit that thev have heretofore 
liei'ii giv(‘n leave to intervene in this cause and have inteivened 
hcavin. Any inference or statement in said paragraph 5 not in this 
]>aragraph admitted is expressly denied. 


Paragraph 0. 

Interveners deny j)aragraph b of the proposed intervention. 

Paragraph 10. 


Interveners, answering }>aragraph 7 of the proposed intervention, 
admit that the original decree was entered herein without prwess 
directed to the California Cooperative Canneries hut say on in- 
f(jiniation and belief that said California Coo})erative Canneries 
ha<l full notice and knowledge through the public jiress, hearings 
l-efoie the Senate Committee and in other ways of what was j)ro- 
jMJsed at least two months j)rior to the entry of said decree of lA*bru- 
ary 27, P42U. These interveners being without knowledge can 
neither admit nor deny the allegation that Armour A Company 
and jjlaintilf and other defendants had notice of the alleged con¬ 
tract between the juojjosed intervener and Armour A Company 
and the.-e interveners are without information as to whether or not 
like notices existed as to similar contracts, hut interveners do not 
believe that any knowledge of said claime(i contract or contracts, if 
any such there were, existed outside the jiarties thereto and their 
agents. 
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I*arajTraj)li 11. 

Those interveners admit tliat prooeedini^s were had and testi¬ 
mony given similar to those alleged in the proposed intenention 
in paragraph 8 thereof. However, for greater certainty as to the 
contents of the documents, agreements, testimony and statements 
referred to, these interveners Ijeg leave to refer to the original 
records. 

Paragraph 12. 

These interveners admit that i)roeeedings were had similar to 
those alleged by the proposed intervention in ])aragTaph 9 thereof. 
However, for greater certainty as to the contents of the documents 
and agreements referred to, these interveners beg leave to 
223 refer to the original records. 


Paragraph 13. 


These interveners deny paragraph 
tion. 


Paragraph 


10 of the proposed interven- 
14. 


These interveners are without knowledge of the statements con¬ 
tained in paragra[)h 11 of the pro])Osed intervention and pray there¬ 
fore that the same he treated as denied. 


Paragraph 15. 

These interveners are without knowledge as to the first sentence 
of paragraph 12 of the proposed intervention, and deny all the 
rest of said paragraph except the following parts: They admit that 
the proposed intervener })rotested as alleged to the Attorney (Gen¬ 
eral and that a bulletin of September 22, 1920, a part of which is 
quoted in said i)aragraf)h, was sent out by Southern Wholesale 
drocers’ Association. As to the allegation of the statement of the 
Federal Trade ('ommission int(‘rvenei*s pray that the exact and 
complete record he l(H)ked to. Interveners admit that the proceed¬ 
ings described in 207 Fed. 434 were had, that th(‘ decision was 
rendered in 275 Fed. 725 as alleged in the proposed intervention, 
and that other similar cases are ])ending before the Federal Trade 
Commission. There interveners, however, deny that such allegations 
have any })lace in this cause and deny that the Southern Whole¬ 
sale Grocers’ Association or its President are now violating or have 
siiu*e the decision in 207 Fed. 434 in anvwise violated the in- 
junction granted by Judges Pardee, Shelby and Jones. These in¬ 
terveners further denv that thev or anv one of them are now or 
have been since the entry of the decree in said 207 Fed. 434, en¬ 
gaged in any unfair methods of competition or in any act or acts 
which restrain or would tend to restrain or restrict the free flow of 
interestate commerce. 
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I’ara^rapli HJ. 

Answciinc; ])ara^ra])li K], lliese iiilervoncrs deny tlic same except 
as to the letters (pioted tlierein as to whicli tliese interveners are 
without knowledge, and exce])t as to tlie ])ai't of ])ara^rap]i 18 re¬ 
ferring to report of tlie Trade Connnis«ion, and these interveners 
])rav, if said re])ort he regarded as pertinent, that reference he had 
to the otJicial report. 

l*ara^raph 17. 


An.'^werinji ])ara<^raph 14, except as liercin stated tliese inter¬ 
veners deny .slid ]»ara.i»ra])h. In so far as said ])ara^ra])h quotes from 
the Federal Trade Connni.'Jsion, interveners jiray that the ollicial 
report he referred to if deemed jiertinent to any issue in this case. 

Interveners admit that the cases of National Wholesale 
2*J4 drocers' Assn, and Sonthern Whole.sale Grocers’ Assn. v. 

Walker D. Hines wei'e lauetofore pendinj:: hefore the Inter¬ 
state Commerce Commission and that a decision therein has been 
rendered. These inten*eners admit that there are a large number 
of wholesale grocers, perhaps as many as r),9r)0. These wholesale 
grocers are in com]>etition among them.^elves and furnish jidequate 
distributing agencies for the distrihution of all food commodities. 
They admit that the statement quoted as made by the counsel of 
the Southern Wholesale Grocers’ As.^ociation was made. These 
inteivi'iieis are without knowledge as to that ])art of pjiragraph 14 
referiing to the action of the National Whole.<ale Grocers’ as.<ocia- 
tion or its agents, and are without knowledge and are not responsi¬ 
ble for the alleged action of a trade journal called “The Wholesale 
(Irocer.” 


Paragraph 18. 

These interveners deny paragraph 15 of the proposed intervention, 
except as to the statement of the number of meat packers as to which 
they are without knowledge. 


Paragraph 10. 

Answering ]>aragraph Id of the proposed intervention, llu'se in- 
terveiK'is are informed and therd'ore admit that Armour Company 
does desire to return to the di.'Jtribution of those unrelated food 
items which it agr(*ed it would diseontinue distributing, and these 
inteiAcmus aie informed and believe that in truth and in fact the 
])roj)osed int(‘rv(‘ntion herein is hut th(‘ effort of Armour & (’ompany, 
through the agency of (’alifornia Cooperative Canneries, to escape 
from the results of that company’s agreements and fi'om the in¬ 
junction the granting of which it consented to. Interveners on in¬ 
formation and belief deny that Wilson & Company desires to evade 
or escape from the decree to which it eon.<(*nted. All the other parts 
of paiagraph Id of the j>ro|>osed intervention are denied. 
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I*ara^j:ra])h 20. 

Answering paragraph 17 of the })ro[)osed intervention, these in¬ 
terveners say that they achnit that the foreign export business is im¬ 
portant and [)resents an economical problem; and say they are with¬ 
out knowledge of the extent of defendants’ foreign business. The 
construction of the decree set u]) in said paragraph is a matter for the 
court and is not an issue of fact, hut these interveners do sav that 
such decree was not a grave economical mistake hut was a just and 
fair determination of the issues then before this court, and that the 
Act of April 10, lOLS is not violated by such decree. Further answer¬ 
ing, interveners say that said decree is a just injunction against prac¬ 
tices unlawful under the laws of the United States and which prac¬ 
tices were properly enjoined. 

Paragraph 21. 


Answering paragraph 18 the.se interveners deny that the Packers 
and Stockyards Act comiiletely regulated the defendants in 
223 this cause, and allege on information and l-elief that such 
act was made less restrictive against the defendants because of 
the decree herein, and that the defendants in this cause obtained 
the henetit of the decree herein in defeating a more restrictive act 
by the Congress. As to the jiart of said ])aragra])h IS referring to the 
report of the Federal Trade Commission, these interveners pray that 
such rejiort ho looked to and the language thereof taken if it is 
deemed that said report has pertinenci* to this cause. These inter¬ 
veners are without knowledge as to the alleged speech of an un¬ 
named member of the Congress. All the other parts of paragraiih 18 
of the proposed intervention are denied. 


Paragraph 22. 


Answering paragraph 19, these interveners say that they are 
without knowledge as to just when the California Cooperative Can¬ 
neries began its campaign to release the defendants in this cause 
from the effect of their agreement. These interveners admit that the 
Inter-I)e])artniental (3)mmittee was organiz(‘d as stated in said ])ara- 
gra])h 19, admit that the statement by the attorney feu* Southern 
Wholesale Crocers’ Association, one of the interveners, which is 
copied in said ]>aragraph 19, was made, and admit that wholesale 
grocers made contentions before said committee somewhat similar 
to those set out in said paragraj)!!. However, for greater certainty 
these interveners pray reieivnce to the full record for a correct state¬ 
ment of the arguments before said committee, if this court deems 
such arguments pertinent. While the former Attorney (leneral tes¬ 
tified before a committee of the Senate, it is prayed that the full 
record of such testimony and not a mere reference thereto he used if 
deemed ])ertinent by this court. All other allegations in said para- 
gra[)h 19 are denied. Especially do these interveners pray leave to 
call attention to the fact that this denial applies to the allegation 
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tliat Soutliorii Wliolcsiile (Jrocois’ Associalioii “alone wa.'^ ealle<l inlo 
(*onf(‘renee^' ])i*ior to the entry of ll)e decree hen'in. Tlie truth l)ein^ 
that siiid Southern Wliolesalc (iroeers’ Association, as was o]»en to 
all other interested ))arties, participated in the presentation of facts 
and made su^j^estions ])rior to the entry of tlie decree of Fehriiary *27, 
1920. For a correct statement of what actually occurred with refer¬ 
ence to this matter, interveners pray, if this court deems the mattca* 
j)ertinent, reference to their intervention of fde in this cause. 

Wliile already denied, thest^ interveners ]>ray leave to repeat their 
denial of the truth of the claim of California Co-operative Can¬ 
neries that 

“J’/ic irholemie grocers' system of (tisfrihution is one of monstrous 
profiteering, at the cost of the producer and consumer. They re¬ 
fuse to better their own antiquated methods of di.strihution, if they 
can do so, and they also refuse to allow any one else to o])erate a better 
sy.'item. At one time, they declare that the packers’ business is not 
economic in its operation, and at another time, they declare that the 
packers’ method-^ of distribution are so efficient and economical that 
the wholesale ^jroeers will he unable to compete in price, and there¬ 
fore will he driven out of business, and at another time they 
220 declare that the packers have pa.ssed the point of economic 
o])eration on account of their size, and are therefore subject 
to the so-called “Law of Diminishing Returns.” Des[)ite these 
theories, the fact is that the ])ackers are able to market food ])ro- 
duets at a less cost than can the wholesale grocers, or other middle¬ 
men, or sj)eeulators.’’ 

"Idle truth is that the defendants in this cause did have l)(‘foi*e the' 
entry of the decree herein, many advantages over wholesale grocers 
b(‘cause of special privileges granted them by interstate earri(‘rs. but 
such advantages did not and will not redound to the henelit of the 
consumer, but were and would be used bv defendants to restrict and 
sup[)ress competition and to build up a monopoly. Wholesale gro¬ 
cers distribute to more people and more cheaply for the consumer 
than the defendants, and such grocers create and maintain com])eti- 
tion in the broadest sense, and grocers do care for the “welfare and 
inter(‘st of the general |)uhlic” and do not .«eek only to “promote 
their own .^elfisli interest,” lait .‘<eek .and do pi’omote sucli wi'lfare 
and interest. 

Paragraph 23. 

Answering jiaragraph 20, these interveners admit that a report was 
made sulx^tantially as therein alleged. However, for greater cer¬ 
tainty these interveners pray reference to the original report if the 
court should deem the same pertinent to any issue in this ease. 

Paragrajih 24. 

Answering jiaragraph 21, these interveners admit that a report 
was made substantially as therein alleged. However, for greater 
certainty these interveners pray reference to the original report if 
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the court should deem tlie same pertinent to any issue in this cause. 
As to the .statement in the (pioted report that no notice of filing the 
intervention of these interveners was given, such statement is true, 
and under eciuity rule 15 no notice is required. 

Paragrai)h 25. 

These interveners, answering t>‘‘ii‘agraph 22 of the proposed in¬ 
tervention .<0 far as the .same makes any statement of facts, deny the 
same, and so far as the .same alleges conclusions of law, these in¬ 
terveners deny the correctness of such conclusions. 

Paragraph 20. 

Answering paragraph 2-), interveners admit that they denied and 
do now deny the right of this court to vacate or modify the decree 
hereinhefore made. These interveners also aver that thev have the 
right to be heard herein for the [)rotection of their interests under the 
original decree, and in order that such original decree may be main¬ 
tained in its entirety; and these interveners admit that they do and 
will deny the right, legal or equitable, of California Coopera- 
227 tive Canneries to intervene herein for the ])urpose of setting 
aside or materially weakening the original decree herein. 
The.se interveners deny that .'^aid California Cooperative Canneries 
have any interest, legal, sj)ecial or legitimate, in this cau.se and fur¬ 
ther deny that said decree is the protection of any mono]»oly and 
denv that thev have enioved or do now enjov anv mono])olv and 
deny that said decree effected any mono])oly. The.^e interveners fur¬ 
ther deny the allegation that California Cooperative Canneries is en¬ 
titled to intervene, and deny that it has any legitimate interest 
justifying an intervention herein, and the.-^e interveners further deny 
that there is any litigation now })ending before this court and aver 
that as thev are advised, all this court can do in this cause is to en- 
force the decree heretofore rendered therein. 

Paragraph 27. 

An.swcring paragraph 24, the.^^e interveners say that it is true, as 
alleged thert‘in, that Mr. .Justice Stafford suggested the questions 
th(‘re (pioted, but the.'^e interveners deny that such suggestions (*on- 
stituted anv ruling of the court and denv the construction of such 
suggestions contained in said paragra])h 24, and these interveners 
further allege that whatever questions existed in the court’s mind 
at the time such suggestions were made were discussed in a suhse- 
(juent ])iinted brief and the court was convinced that intervention 
of the.'ie interveners was proper an(f entered an order refusing to 
strike the intervention theretofore filed by these interveners. 

Paragraph 2«S. 

For further special answer the.<e interveners .^ay that intervener 
Southern Wholesale (frocers’ As.'^ociation is an association of whole¬ 
sale grocers with a membershii) of approximately 2,100 and whose 
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members are located tbron^»]ioiit most of tlie sections of tlic rnitcd 
States. The otlier interveners henMii and named lioreinhefore arc 
themselves wholesale grocers enj^a^ed in business at the ])laces shown 
in their petition for intervention heretofore filed lierein; that all 
such wholesale grocers, those hen* inteivening and the memhers of 
the Southern Wholesale (Jrocers’ Associati()n, and other wholesale 
grocers are engaged in distributing the food |)roducts named in para¬ 
graph 4 of the original decree h(*iein, and are in coni])etition among 
themselves and with others: that herc'lofort* and ])rior to Kehruary 
27, 1920, the Southern Wholesale (Jroceis’ A.^sociation on its Indialf 
and on hehalf of other grocers, tiled with the Intc'rstate (’omnu*rc(‘ 
Commission a ]>etition seeking to obtain an order against the car¬ 
riers of the United States requiring them to cease and desist from 
preferences theretofore granted and then being accorded to the de¬ 
fendants in this cause; that when the decree of Fel)ruarv 27, lt)20, 
was entered, the Southern Wholesale Crocers’ Association recognized 
the importance to the ])uhlic of .«aid decree and the ]>rotection that 
the public would receive therefrom; and such relief being for 
228 the benefit of inteiweners and others of the general public, 
did not further prosecute the com])laint before the Interstate 
Commerce Commission. The defendants in this case ])leaded and 
relied on said decree of Februarv 27, 1929 as a reason whv the Inter- 
state Commerce Commission should not issue the orders ]craved for 
in the complaints thereto, and the Interstate Commerce Commission 
later, in the complaint of the National Wholesale Grocers’ Associa¬ 
tion similar to that filed bv the Southern Wholesale Grocers’ .Associa- 
• •- 

tion, denied anv .■substantial relief, and in its decision referred to the 
decree in this cause, relying thereon as a reason for its decision, jis 
these interveners believe and believing so allege; and therefore these 
interveners allege that hecaus(‘ of said decree the defendants in this 
cause were enabled to defeat a recovery before the Interstate Com¬ 
merce Comimssion. AVherefore the defendants, the California Co¬ 
operative Canneries and all others are esto])ped from seeking to set 
aside the decree rendered herein on February 27, 1920, and are 
estopped from seeking such a modification of said decree as would 
destroy in any substantial way its force. 


Paragraph 29. 


Further answering the proposed intervention herein, these inter¬ 
veners say that the proposed intervention is nothing more in sub¬ 
stance than a supplemental bill in the nature of a bill of review 
seeking to set aside the judgment of this court, and that more than 
two years have elapsed since the entry of .«aid decree and prior to 
the filing of the motion of the California (A)operative Canneries 
herein. AVherefore becaui^e of .«aid delay and Ix'cause of the laches 
of the proposed interveners, and because (/f ecpiity rule 92 of this 
court, the proj)osed interveners have no right or etpiity to have 
their motion considered or granted. 

AAlierefore these interveners pray that the motion made by Cali¬ 
fornia Cooperative Canneries herein to be permitted to lile an inter- 
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vention be denied, and that the decree of February 27, 1020, remain 
as entered and be enforced as autliorized by paragraph 18 thereof 
wlien and as necessary. 

SOUTHERN WHOLESALE OROCERS’ ASSOCIATION, 
HENRY (J. SEARS (miPANY, JOHN HOFFMAN 
AND SONS COMPANY, MASON, EHRMAN & COM- 
PANY, J. M. RADFORD GROCERY COMPANY, 
Sf )1;T hern D T ST R I R ft I NG com pa N Y , 11 ALl. 

(JROCERY COMPANY, ALRERT MACKIE A CO., 
Ltd., the HICKS CO., W. D. ('LEVELAND & SONS, 
RAPIDES GROCERY COMPANY, OLIVER FINNIE 
GROCERY COMPANY, 

Rv EDGAR WATKINS, 

Their Attorney. 

220 J. IT. McLaiirin, being first diilv sworn, deposes and says 
that he is President of Southern Wholesale Grocers’ Associa¬ 
tion, a cori)oration, intervener named in the foregoing response to 
the motion of California Cooperative Canneries; that he is duly au¬ 
thorized to make this affidavit;' that on information and belief 
derived from his knowledge of the wholesale grocery business and 
from participating in the matters referred to in said response to said 
motion, affiant says that the matters and things set forth in the said 
response are true as he verily believes. 

J. H. McLAURIN. 

Sworn to and subscribed before me this 4th dav of Mav, 1922. 
[sEAL.l J. D. SHAYLOR, 

Xotary Public. 

Anisicer of National Wholemle Grocers Association of the United 
States to the Petition of the California Co-operative Canneries for 
Leave to Intervene in the Above Action. 


Filed June 18, 1922. 

The answer of National Wholesale Grocers’ Association of the 
United States, hereinafter called the ‘LVssociation,” is tiled herein 
solclv under the aiithoritv of an order of this Court entered on 
November 5, 1921, providing that said Association be allowed inter¬ 
vention in this action, for the limited purpose of being heard “in 
opposition to any proposed change in the Decree herein, which would 
deprive said Association of the protection now secured by said 
Decree.” 

The Association u[)on information and l)elief respectfully shows 
to this Court, as follows: 

Paragraph T. 

The Association admits that California Co-operative Canneries is 
a corporation organized under the laws of the State of California, 
but denies any knowledge or information sufiicient to form a belief 
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as to tlic truth of the allocations (‘outaiiiod in Paragraph T of the 
intervening petition with respect to the details of organization of 
said California Co-operative Canneries. 

Further answering the allocations in Paracraph I. the A.^sociation 
alleges: 

That the California Co-operative Canneries or its ]>redeee.ssor, 
Producers' Warehouse Company, was orcanized ])nrsnant to a })lan 
made with Armour A Com])any and one J. Ocden Armour, for the 
organization in California of a (•o-op(‘rativi‘ crowers' association which 
could be dominated and controlled hy Aiinonr A Company and 
which would enable Armour A Company to obtain a source of sup- 
Illy of California fruits and vecetahles and ultimately to a(‘(jnire a 
monopolistic control ovi'r the production of these ])ro(lucts, 
2d0 thronch use of tin* vast capital and liaiikinc facilities which it 
has accpiired in the development ^'f il-^ nu'at Imsiness: that 
jnirsnant to .<aid ])lan, said California C’o-oiieiative Canneries was or¬ 
ganized and tinanced with money furnished by Armour A Comjiany, 
as .security for which advances Armour A Company received and still 
holds a first mortgage on certain of the projiertit's of said California 
Cooperative Canneries and then' is now due on said mortgage at least 
the sum of at least In fnrlheianc(* of said plan of Armour 

A Company to linance .-^aid Canneries, said J. Ogden Armour offered 
to endor.<e negfitiahle jiajier of .'^aid Canneries for the jiui’iiose of rais¬ 
ing money thereon. 

And the As.-^ociation further alleges that said r’alifornia Co-o]»era- 
tive Canneries, is generally known in California as *‘.\rmonr's (^)- 
operative Canneries,** and is entirely dominated and controlled by 
Armour A Company, both in the general operation of its hnsine.'^s 
and in its efforts to secure the annulment of the l)ecr(*(* cntc'red 
herein n])on the solemn written consent of Armour A (’onijiany. 
and that attorneys employed by Armoni’ A Company have furnished 
counsel and advice to representatives of the California (’o-o))erative 
Canneries and actively co-o])erated with said ( anneries in the en¬ 
deavor to induce both the Dejiartment of .Instice and this (’«airt to 
consent to a modification of the Decree herein. 


Paragra])h II. 

The Association denies any knowh'dge or information snllicient to 
form a belief as to the existence (a* correctness of the alh'gc'd contract 
between Producers* Warehouse ('ompany. pr(*d('C(‘ssor of the Cali¬ 
fornia Co-operative Canneries, and Armour A Company, set forth in 
Paragraph If of the inteivening p(*tition ami as to whc'ther said 
contract sets forth tlu' full and complete' umh'istamling between 
Armour A Com])anv and the (’alifornia Co-o]»ci-ative ('anm'iies. 

Further answering and admitting, for the purpose's e>f this pleael- 
ing, that saiel contract is correctly ami fullv .'^('t feath in the petition, 
the A.'S.'seiciation alleges that the rights ami privile'ges ace*ruing tee the' 
California Co-operative C’annerie*s uml(*r saiel cemtrae-t are in ne) way 
destroyed or affectcel by the entry of the De'cri'e* in the suit eef V. S. 
V. Swift A Company, et ah, other than as contemplated accoreling 
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to tlie tcrnis of the instruinciit itrsflf, and further that the .«aid in¬ 
strument does not constitute a hindin^ aj^reeinent between the parties 
which insured the California Coo])erative Canneries of the sale of 
the whole or any part of its product, for the following reasons: 

a. Ai’inoiir cV: Company is not obligated thereunder to purchase 
the ])roduct of the Producers Warehouse Company, or its successors, 
hut merely has an option on the canned fruits packed by said Com- 
pany. 

If. The contract s])ecifically provides in Par. 3, that Armour & 
Company .<hall not be retpiired to take or accept goods packed by the 
Producers Warehouse Comj)any ‘hn case the parties are unable to 
agree upon a price to be paid for such grades.’’ 

2:>1 r. The contract provides. Par. 1. that Producers Ware¬ 
house Cfnnpany agrees to jairchase and .\rmour tk Company 
to r(‘ccive “all the California canned fruits re(iuired by the business 
of the second party’’ (Armour tk Company). It appearing that 
Armour A Company’s business is a meat business and does not re- 
(piire any canned fruits whatever and that it merely i)urchases for 
resale, under the decisions, the alleged contract is not valid or 
binding. 

<1. The Ass(K‘iation alleges that at the time said alleged contract 
was made. May !>. PHh. it was anticipated by the parties that said 
contract might meet with (lovernmental ('hjection. as objection to 
the activities of the Packers doing business in unrelated lines had 
already bci'ii made in the l*\Mleral Trade Commission report, dated 
.Inly. PUS. The said conti-act therefore contained an express pro¬ 
vision that “in case (lovernmental action materially interferes with 
the ]^erformance of this contract by .'Second party, then and in that 
case, it (Armour A Company) shall have the right to cancel and 
t(‘iminate this agreement hv giving sixtv da vs’ written notice to the 
first ])arty of its intention .<o to do ami sliall not be held liable for 
any loss resulting therefrom.” and that therefore no right of the 
intervening ])etitioner has been violated by the cancelling of said 
alleged contract. 

c. The A.^sociation further alleges that ^aid alleged contract was 
gro.<sly unfair and inequitable to the Producers Warehouse Com- 
])any. and that by the provision^ thereof. Armour A Company ob¬ 
tained an unfair advantage as to (piantity of ju’oduct, price, settle¬ 
ment of disputes, right to cancel and in many other respects and by 
sjiid contract Armour A (’omj)any olitained all the benefits usually 
obtained from a contract for futures without assuming any of the 
obligations imposed l,)y such a contract. 

Paragraph Til. 


The A.<-ociation denies that said Cidifornia Cooperative Can¬ 
neries bv reason of .<aid contract has anv .'Jr)ecial interest in this liti- 
« <1 

gat ion or the subject of this suit, or that it is entitled to assert its 
rights by intervention herein or as a real party in interest. 
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I’ara^rapli \V. 

Tn answer to llie alleviations of I^irai»;i‘apli \V of the intorveninvi 
petition, the Association alh'Vios that it has no knowledvio or informa¬ 
tion sufficient to form a helief as to the triitli of the {illejiations settinvi 
forth the extent of ]>nrehases made hv .\rmonr it Com])any from the 
California C(>o])erative Canneries ami the profit derived hy the Cali¬ 
fornia Cooperative Canneries from its operations with Armour & 
Company. 

Further answering, the Association speeilieally deni(‘s the alh'Via- 
tions contained in Farav»ra|)h l\' that many of the California (>\) 0 |)- 
erative Canneries ]>roduets reached the consumer at a smaller cost 
hy reason of said contract, and alleges that it was ])rovided in said 
contract that the ])riee to he ])aid the Canneries for its ])roduet 
232 should he the same prices as those fixed by the California 
Paekinv*; Corporation and that said juoduets were resold hy 
Armour 6: Company at the usual market ])riees and were sold at 
neither a hi.uher nor lower ])riee than the averavie ])riee ]>aid hy 
the consumer for other canned fruits and vev!i(‘tahles of the same 
Virade ami quality. .\nd the .\ssoeiation alU'Vies tluit in the event 
that any savinii was efleeted hy .\rmour A’ Company in the distribu¬ 
tion (d such products, that such savinu: was kept hy Armour A Com- 
j)any as an additional ])rofit to itself. The .\ssoeiaiion has no knowl¬ 
edge or information with respect to the notice given to California 
Cooy)erative Canneries by Armour A Company refusing to ])roceed 
with said contract, but the Association denies that the Decree in 
this ease entitles the California Cooperative Canneries to any stand¬ 
ing in this court or to any consideration in any court of law or 
equity; and the Association calls attention to the fact that said al¬ 
leged contract by the Canneries’ predecessor and Armour & Com¬ 
pany contained the express provision heretofore quoted giving 
Armour A Company the right to cancel and terminate said contract 
at any time upon sixty days’ notice, without any resulting liability 
to the Canneries’ f)redecessor for any lo«s resulting therefrom, in 
case Governmental action interfered with the performance of the 
contract. 

The Association alleg«\'^ that under the terms of the decree the de¬ 
fendants were permitted until February 27, 1022 to dispose of the 
unrelated lines and that .\rmour A (V)m])any has obtained a further 
extension until August 27, 1022, and is still handling the unrelated 
lines although the other defendants have complied with the decree 
in this res])eet. Cp to the present time therefore the <l(‘cree has 
not prevented .\rmour A Company fi*om carrying out said alleged 
contract and .\rmour A Company's rcd'usal to act thereunder is 
doubtle.'>:s due to other reasons such as falling prices or business (U‘- 
])ression. 

The Association further alleges that the allege<l termination of 
said contract by .Vrmour A Company has in no way injured or 
affected tlie husines*^ of the Canneries, but alleges that on the con¬ 
trary (lining the year 1021, according to testimony given hy Vernon 
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Cam])boll, the j>re.'^iden( and ueneral manager of said Canneries, be¬ 
fore tlie interdepartmental Committee referred to in the intervening 
petition, the sales nj) to December 1st were not less than those made 
normally np to that period of the year, and furthermore, that large 
sales were made during said year to Armour & Co., Ltd., which the 
Association believes is a British Company affiliated with and con¬ 
trolled by Armour & Company. 

The Association further alleges that the year 1921 was a year of 
wide-s})read industrial and business depression and the fact that the 
sales of the California Cooperative Canneries during said year were 
not less than normal is jicisuasive evidence that its business was in 
no way damaged by the termination of its alleged contract with 
Armour A Company. 

Further answering, the Association alleges that if the petitioner 
has suft'ered any loss or damage, it has a full, complete and adequate 
remedy at law against Armour & Company. 

233 Paragraph V. 


In answer to the allegations in paragraph V of the petition, the 
Association admits that the defendant Armour & Company has built 
up an etlicicnt and expeditious system for the distribution of fresh 
meats, but denies that Armour & Company has any more efficient 
system for the distribution of non-|)erishable food products not re- 
(juiring refrigeration, than is offered by thousands of other distribu¬ 
tors, exce()t in so far as it is able to obtain preferential ser\dce from 
the railroads in the transporting of non-perishable products in its 
refrigerating cars, and in so far as it is sometimes able by reason of 
its large financial resources and great power to obtain advantages 
which less jiowerful and less wealthy competitors were unable to 
obtain. 

The Association further alleges that practically the entire business 
of Armour A Company, in connection with the purchase, distribution 
and sale of unrelated food products other than meats, was not under¬ 
taken until during the period of the War, and then largely consisted, 
not in distribution to ])rivate consumers, but in the purchase and sale 
in large (|uantities for a siieculative profit, and that prior to this date, 
.\rmour ()c Company had built up no very efficient, expeditious or 
economical system of distributing food products to the consuming 
l)ublic other than its system for the distribution of meats througli 
its expedited refrigerator car transportation service. 


Faragrajdi VI. 

The Association, in answer to the allegations of Paragraph VI 
of the ])etition. denies tluit the Decree herein is void for want of 
jurisdiction and invalid because of any reason set forth in said inter¬ 
vening petition, or for any other reason whatsoever, and denies that 
the eff(‘ct of said Decree was to restrict and not promote competition 
in the distribution of food commodities, and denies that said Decree 
was in the interest of the Southern Wholesale Grocers xVssociation 
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an<l tlie National Wholesale (irocers A.^sociation of the United States, 
or any other partienlar ♦>j-on|) or IhmIv of pei’sons; ainl denies that 
the result (d said Deciei* luis Iktii to deerease the |>rolit of the |>ro- 
dueer and ineivase the cost of lh(‘ consnnier; and the Association 
denies that said Decree is iin]novident or unwise; and denies that it 
is interlociitorv and not final. 

t 

Further answering the allegations of Fara^^raph of the inter¬ 
vening- ])etition. the Association alleges that there are in this country 
ap])roxiniately o.OOO wholesale grocers, many thousands of canners 
and food niannfactnrers, with and without selling organizations, 
mail order houses, chain stores, department stores and ai)proxi- 
mately 400,OOO retail grocers. These wholesale grocers, canners and 
niannfactnrers. mail order houses, chain stores, department stores 
and retail grocers aie in active competition with each other and sai<l 
competition is real and siihstantial. 

On the other hand, the main defendants in this case are onlv five 
in number, who by reason of their rajiid growth, great ])ower and 
monopolistic tendencies were seeking to gain eom])lete con- 
2->4 trol over the source of sujiply and manufacture of the food 
products of the country and to extend their existing domimi- 
tion over the sale and distribution of meats and meat food products 
to unrelated food lines. 

The Association further alleges that between said five defendants 
there was no real or substantial competition but that diey co-ojieiated 
among them.<elves to divide the country and to extend their mutual 
control. 

The Association allegi's that by the entry of the Deciee heiein the 
sinister menace of the mono])oly of these five defendants over the 
Nation’s food has been removed and that comp-tition has again been 
made real and substantial. 

The Association further alleges that the t(*ndencv of the live de¬ 
fendants has not been to give to either producer or consumer the 

b(‘netits of such economies as thev mav have elfected in the dis- 

« « 

tribution of food prodiuts, but to obtain a greater protit for them- 
s(‘lves, and tbe Association asserts that at the time the Decn'c was 
(iitered herein the prices ]iaid by consumers foi* food, jiroducts had 
reached an un]»aiallele<l height ami the Association urges compari¬ 
son with the places paid by consumers for tbe unrelated lines at the 
time when tlie Decree was entered herein and tfiday. certain of 
which facts were brought out in the testimonv before tbe Interde- 
]»artmental Uommittee. 

44ie Association a<lniits that due to widespread busines'^ and in¬ 
dustrial depression produceis have not rec(*ived during the past year 
as high prices foi* food products as they W(‘re entitl(‘d to receive, but 
the .\ssociation alleges that compaiason between the gemMal linancial 
condition today of jicrsons engagc(l in the growing and production 
of unrelated food products and jicrsons engaged in the production 
of livestock who have had an outlet for their ]U‘oduct through the 
defendants herein, will show that the latter have sutfered more than 
the former as partially .shown in the te.stimony before tlie Inter- 
dejiartmental Committee. 
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The Association alleges that said Decree is final and that the pro¬ 
vision that jurisdiction is retained by the Court over the Decree is 
limited to tli(* purpose of taking action to carry out the Decree, as 
shown by the last paragraph thereof. The Association further al¬ 
leges that said provision confers no jurisdiction on the court to 
modify the Decree for any other purpose, much less to set it aside. 

The Association alleges that the Decree herein was and is a final 
settlement of the attempt of the defendants to dominate the coun¬ 
try’s food sui»ply through the extension of the monojxfiy and control, 
which they now enjoy and possess over meat and meat food ])rod- 
ucts. to all other food |)roducts essential to the daily existence of the 
American ]»eople. through control of sources of su]>])ly and markets 
and hy means of large financial resources, and that .“^aid Decree has 
b(‘(‘U of inestimable advantage and benefit to the people of the 
Tnited States. 

Paragraph VII. 

In answer to the allegations of Paragraph Wl of the intervening 
petition, the Association denies the allegations contained in 
230 said ])aragra])h that the Decree herein was ]>assed without any 
notice to the California Co-operative Canneries and without 
any oppoituuity whatever to he heard. 

The Association alleges that at least two months jH’ioi' to the e;itrv 
<»f said Decree on P(‘hruarv 27, P320, formal and otlieial announce- 

t. 

lueut was ma<le hv the Attoruev (Jeneral of the Ciiited States that 
an agreement iiad been made or was about to be nuule by the At¬ 
toruev General with the defendants for the entrv of said De(*ree in 
substantiallv the same form as contained in said Deeree. and slid 
announcement was widely published in the press of the country and 
leet with wid(‘spread public favor, and the fact that said Decree wjis 
about to be entered into was a well known fact. 

'Phe .Vs'oeiation further alleges that the California Co-ojierative 
Canneries was not entitled in law to anv notice of the entrv of said 

t * 

Deeiee, and upon information and belief further alleges that said 
( alifornia Co-operative ( anneries was well accpiainted with the fact 
that Armoui* A' Company had or was about to enter into the jirojiosed 
stipulation, which stijmlation preceded the Decree hy aiiout two 
months, and made no objection whatsoever to the entry of said 
1 decree. 

The Association rejieats the allegations herein contained that said 
California (’o-operative (anneries was at the time of the signing of 
the stipulation and the cnti-y of the Decree herein and still is en- 
lindy dominated and controlled hy Armour A Company and there¬ 
fore* was m»t interested in o])posing su(*h Decree. 

The Association admits that since Mav, 1*320. tin* (alifornia (’o- 

c. 

o|)erative (anneries has been actively engaged in secret and furtive 
attempts to undermine sai<l Decree and to have it vacated or modi¬ 
fied. and the Association alleges u|)on information and belief, that 
said California Co-operative Canneries is still entirely under the con¬ 
trol and domination of Armour A Ompany, and that such actions 
of said California Co-operative Canneries in attacking and seeking 
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to ilotroy sjiid I)(*cr(‘c ;nv iiiinU* wilii llu* lull kiiowlpd^c* niul nc- 
(jiiiosceiicc and solicitation of Armour A’ Cnnii>any. 

I’ara^irajdi 

The Association admits that on or about January 7. Ih20. the At- 
tormy (uau'ial of the I'niti'd States a|>)>eared hefore the Senate Com¬ 
mittee on Auriciiltnre and T'oreslry and made a certain statement 
to said (’ommitt(‘e as s(‘t forth in ]>arai»:rai)h \’1I1 of the intervening 
])etition. hnt <lcni(‘s that thcie is s(*t forth in said intervening petition 
a eoi-ieet statement of either th(* (*ntire memorandum liled hv the 
Atlorni'v (iem ral with th(‘ Senate (’ommittee or a e<»mplete statement 
of tin* t(‘stimony liled before said (’ommitti'e. 

l*'urther answering said l*ara.u;raph, the Association refers to the 
eomjJete record of the heannii hefore the (’ommittee on Aiirieiiltiire 
and l‘'oi-(‘sti-v of the Tinted States Senate, Sixtv-Sixth Tom^ress, 
Second Session on S. 2T-tlt and S. 2202 Tart 4 for a eomplete record 
of such heariiiiis. and the Association calls jiarticular atten- 
23(; tion to the lollovvim* statement which was filed hv the Attor- 
nev (Jemaal in re,i»ard to the ])rovisions of the Decree i)ro- 
hii»itine, the defendants fioni d(‘alinu, in the unrelated lines: 

‘■fdfth AllejLie<l fAil —Suhstitules for Meat 

“The investigation demonstrated that even with a practical 
monopoly of the supplies of meat in the country the ])rice could 
m)t he controlled by the defendants without the control of substitute 
foods, 

“That if meat ])iices advanced out of j)roportion to thr>se of other 
sul stitute ^()ods. the crinsumin^ public manifested ‘‘a tendency to 
turn to such substitutes. To [)revent this it is charjied that the de¬ 
fendants sought by controlling the Nation's supply of fish, vegetables, 
fresh or canne(l fruits, cereals, milk, poultry, euos, cheese, and other 
substitute foods fudinarily handkMl by whol(‘.*^ale grocers or produce 
dealers. To accomj)lish this purpose the defendants availed them¬ 
selves of the advanta^ics at hand in the auto trucks, route cars, 
branch houses, and storage warehou.<es owned or controlled by them. 

“Th(‘.<e facilities, intiiided |uimarily for the sale of meats, were 
employed, with eomj)aratively no inciease of ov(*rhead in the dis- 
trihutif)!! of the substitute foods ami unrelated efunmodities. The 
defendants were thereby emihled to reach remote .s)M)ts. ddu'^e at¬ 
tempts to monojjolize have r(‘sulte<l in eomjdete (Muitrol in many of 
the substitute food lines, d'hev have made substantial headwav in 

c • 

f»tlu‘rs. The control was extensivcJy and rajudly increasing. New 
fields were ‘iia<lually heinj* invaded, ^'eaily ^rcat numbers of eom- 
])etitors al)andoned the contest and (piit business or .<old out to the 
parent corporations or their subsidiaries. Tidcss pr(*vented by this 
decree the defendants would have, within the compass of a few 
years, controlled the (piaiitity and price of practically eveiv article 
of food found on the .\nierican table. 

“In the 17) years from TJffJ to TtT), Swift A Co.. Armoui' A (’o., 
Wilson A (*o. (Inc.), and the Cudahy Tackini; Co., according; to 
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llieir financin] reports grew from a net worth of approximately 
$92,(100,(100 to a net worth of approximately $470,000,000, Vjiit in 
(his same period they ]»aid in cash dividends $105,000,000. Only 
$<SO,000,000 of their increased worth was represented in capital. 
Th(niiih always asserting a very low rate of profit on sales, the five 
parent coinpanies have grown so ra])idly that their comhined net 
prolit foi* 1010 has e^jiialed nearly the amount of their total sales in 
1004. The sales themselves in 15 years have increased until for the 
fiscal year lOhS they reached the vast sum of $3,200,000,000. This 
was realized from meats, substitute foods, and unrelated lines as 
hcieinahove set forth. In stating these' figures, account has been 
taken only of profits and sales to the ])arent companies and siihsidi- 
arics included by them upon their hooks. No account has been 
taken of the many (*orporations which are owned or controlled by 
the same family of financial interests as own or control the parent 
companies. 

‘Tn addition to these ))rofits, there have been other vast 
237 profits, difii(*ult of ascertainment, realized hy the individuals 
by virtue of either their personal control of packing houses 
and slaughtciing companies or their interests in stockyards, terminal 
lailroads. icaidcring companies, cattle loan institutions, and hanks, 
and other corjtorations, all of which corporations have their inception 
and depend for their ])ros|)erity upon advantages or ])rivileges grow¬ 
ing out of the interlocking control of the stockvards and stockvard 
appurtenances. 

“The parent companies, or the individual defendants, and their 
families maintain and control 574 corporations or concerns, in¬ 
cluding 131 trade names. They have a significant minority-stock 
interest in 05 others and an interest of unknown extent in an addi¬ 
tional 03. Thus, the total number of concerns in which thev have 
control or interest is some 702. Practically all of these companies, 
however, come under the jurisdiction of the court through the nam¬ 
ing of the above-mentioned defendants. 

‘On the years that have ])assed, the j)arent companies have ac- 
(juired or organized many other concerns and have maintained them 
so long as they were useful for their ])urposes. When no loger 
useful, these concerns so acquired or organized have been dissolved 
and theii' husinesses have heen merged into that of the parent com¬ 
panies or into that of other suhsidiaries. Such dissolved cor])ora- 
tions and concerns are omitted in the above compilation, except in 
such instance as the name has been c(uitinued as a trade name. The 
total of 7(»2 above stated therefore falls far short of rc])resenting tho 
nund)er of c-oncerns that coipcwate and individual defendants have 
ac(niired or have organize<l in furtherance of their general scheme 
and ])lan of action already explained. It would l)e an enormous 
undertaking to determine the degree of control exercised 1)V the de¬ 
fendants in all of these various interests. Knough has heen ascer¬ 
tained to indicate that the growth has heen rai>id and that if per¬ 
mitted to continue unchecked in a matter of a few vears the control 

V 

would be conqdote. 
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“In 1010 tlio liusiiiess of Aiinour A ('o. (“.mnod lisli, voiiotaOlcs, 
and .<undi’i(*.‘^. caniH'd and drit'(l fniil.-, fruit ))rcsi‘rvi‘s and <;ra|)C 
jui(‘(* ani(»nnl(*d to JjiO.dOiJ.OItli.TM. in 101<S, two years later, the 
sani(‘ eonipanys volume (d' hnsiiu'ss in these sanu* items was 
over sixfold increase. While part of this ineivase of 
husiness may 1 k‘ att/rihuati'd {o the increase of jjopulation. and the 
eonsecjiK'nt inerc'ase of eonsum]>tion, the jLiieater part thereof was ae- 
(juiriMl at the expense of eom]>etitors. 

“Of th(‘ eoijioiations which have heen ae(iuir(‘d hy the parent eom- 
]»ani<*s in iceont years, the lar^e numher are concerns nianufaetnr- 
inii or selliiiii these snhslilnte OkkIs or unndated eommoditii's. ddiis 
fact. 1oii(‘th(‘r with tlu' incri'ased activities of the parcait oi’iianization^ 
thenis(“lves in thesi* liiu'S. indieatcMl a well-delined juirpose of theii* 
jiail to secure eonti'ol of the mai’ket for meat suhslitute fo(»ds. 

In additions to the c(»mj)anies in which control has In'cn ae(|uired 
hy outii.iiht p*uichas(‘. the ))arent companies have* in a larue numher 
of in*^tances conliacted for the exclusive output of many other 
■J.’tS companies enuaued in the pro<luclion of the suhslitute foods 
and the uni‘clat(‘d commodities. The output of tlu'se plants 
are marki'led hy the pai’ent com]>anies. or hy their suhsidiaric's. 
thiouiih lh(‘ distrihution facilities of the ))arent conij)ani(*s. In this 
fashion, the jiarcnt com])anies conti'ol tin* outjmt of th(*S(> conccian 
and the marked piici* of tlu'ir proelucts as cornplcdely as thouiih tluw 
ih(‘nis( lvc< owneel th(‘ preMlucimi’ eemipanies.' 

d'lu* As.'ociation fuitlu'r alleges that the statcMuent contained in 
I’arauraph \’lll of the* intervenini: jeetition ))Uip(U tin*]; to rcjeorl the 
vi(‘ws of th<‘ Attorney (leniMal fails to <:;iv(‘ a complete and accui’ate 
i-epresentation of the views of the Attorney (leneial. in that it fails to 
show the speeitic and dedinite stat(*m(*nts maele hy the Attorney 
(haicral to tlu* ell'ect that the elefendanls ha<l violated the laws of the 
I’nit(‘d States, and the Association calls attention, merely as a typical 
example of the nature of st<atements which have heen eliminated, to 
the following <piestion and jinswer which are entirely omitted from 
the statements set forth in Parauraph 11 : 

“Senator Norris: In voui- (‘xamination of the evidence that was 
submitted to you hy tlu* lM*d(*ral d'rade Commission and other evi- 
<k*nce which vou examined, did vou reach tlu* eonelusion, as a lawver, 
that tlu* packers oi* any of them had violated the criminal statute or 
w(*r(* criminally liahle? 

“Attoriu'y (h'lieral: I think they had violat(*d tlu* Sherman anli- 
ti'u>t law: that is both a criminal and a civil statute, Senator’’ ( Hear- 
in.iis on S. ’ilhh and S. 22tt2. J*art 4. j). 47). 

4'he Associatif»n als<» rcf(*i‘s t(» the .'Statements naulc* hv the Attornev 

*• •. 

(Jeneral of the rnite<l States with i(*i'ard to the Consent Deciee at 
c(*rtain heaiinu> h(*foie the Committ(*e on Ajj^riculture of the Ilou.'so 
of J Represent at ives of the Sixty-sixth (A)nj»iess, Second S<*.'ssion, on 
Meat-lkicker L(*^islation Cart 31, in which liearin^s it was also made 
clear that the Depaitment of Ju.<tiee was of the opinion that the de¬ 
fendants had violat(*d the Anti-trust Law. 

Further aiiswerini!; said Paraj>;raph, the Association alleges tliat by 
the statements made in Paragraph VIII of the intervening petition 
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it is sou^lit to convoy tlie impression tliat the Dc])artnicnt of Justice 
was not convinced and did not liave evidence to sliow that the de¬ 
fendants were .<»:nilty of violations of Federal statutes, whereas an 
examination of said hearin‘i;s will disclose that the Attorney (Icneral 
was of the opinion that the evidence in his ])ossession showed viola¬ 
tions of the Sherman Anti-trust Law, and that the only (piestion 
which had not heen dcteimined was whether the pr(>ceedin<»;s should 
he criminal or in ecpiity. 

And the Association further alle^ies that said defendants, well 
knowiii'*; the acts of which they had heen guilty, and fearing prose¬ 
cution for said acts, either criminally or in ecjuity, of their own 
volition approached the Attorney (Jeneial and solicited the Decree 
herein helieving this would icsult in an ahandomiHait of criminal 
proceedings against them, and th(‘ statements of the Attorney (leneral 
of the I nited States contained in Paragraph \’11I of the inter- 
*23h veiling petition show that the entry of the Decree herein did 
result in abandonment of further criminal prosecution. 

The iVssociation denies that the testimony given hy the Attorney 
General of the Lhiited States to the Senate Committee on Agriculture 
and Forestry was copied and sent to the wholesale grocers of the 
Cnited States, and also alleges that such allegation has no relevancy 
in any event. 

Paragraph IX. 

The AssociiUion admits that the Decree lierian was entere<l on 
Fehruarv *27, lh20, and denies anv knowledge or information sutli- 
(*ient to form a belief as to wlu'ther the complaint and answers of 
the defendants were tiled in this court on the same dav, hut if such 
were the case, the A.<sociation alleges that it is the usual and ordinary 
practice where decrees are agreed u]>on and are to l.e entered on con¬ 
sent to have the decree entered at suhstantiallv the same time when 

t. 

the complaint and answer are tiled. 

With regard to the allegations of the complaint and the answers 
herein, vour Association refers to same with the same force and effect 
as though they weie set forth in full in this answer. 

Paragraph X. 

In answer to the allegations of Paiagraph X of the intervening 
petition, the Association denies that any of the reservations in the 
stipulation and Decree had the effect of depriving this court of 
jurisdiction or power to entei' this Decree in any respect : and further 
denies the allegations in said Paiagraph X that the effect of .slid 
Decree was to create a monopoly and denies that said decree is so 
general in its terms — to he a nullity : and denies that the Decree is 
void because it enjoins the defendants from conducting lawful busi¬ 
nesses and because it juevents them from engagiug in trade author¬ 
ized hy the Wehh lL\]>ort Act: and the Association fiuther denies 
that the Decree was an economic mistake, unfounded in law or in 
fact. 

The Association further alleges that the stipulation or saving 
clause, refeired to in Paragraph Ninth of said petition, providing 
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that tlio (Icfeinlants inaintaiiuMl tla* liiith <>f th(*ii- answers and as¬ 
serted tlu'ir innoeenee of any violation of law. and that the consent to 
the terms of the Deeiee should not he eonsideied an admission or an 
a<ljudieation that they had in fact violated any law of the Tnited 
States, did not in any sense detiaet fi’om the hindin^ elfeet of the 
Decree, ami of its speeilie ])rovisions and prohihitions thereof which 
constitut(‘d an au;r(‘em(Mit hetween tlx* defi'ndant Packers and the 
(iovernment of the Tnited State's with re'spect to the matters cover('<l 
hy the terms of .<aid Deciee. 

In further answer to said Para^iaph, the Association alleges, upon 
inijormation and lu'lii'f, that the reservations (‘ontained in said Decree 
were inserted for the juu’posc' of preventim* said Decree from heinjj; 
used in evidence against the defendants in treble damage suits, which 
the defendants anti(*i]»ated would he hrou^ht against them hy 
24(t some of the many ])ersons who had been injured hy the un¬ 
lawful acts of the defendants, and the Association calls atten- 
ti(m to the fact that it is contrary to the ]>olicy of (V)n.uress that Con¬ 
sent l)ecre(*s in Anti-d'rust Suits should he accepted as prima facie 
evidence or as tinal adjudications in suits for dama,ii;es as S(‘ction o 
of the Act of October lo, Ihlo, known as the Clayton Act, specifically 
ju’ovides. 

7’he Association aj^ain alle<^es that d(*alinjis in the unreiat(*d com¬ 
modities are not confined to wholesale grocers, of whom there are 
a])tuoximately 0,000 in the I’nited States, hut said commodities are 
and to a very lar<ie extent dealt in hy })roducei*s, manufacturers, 
chain stores, retail <»rocei*s, naul order houses, de]>artnient stores, and 
manv others, and that the total number of distinct concerns dealim!; 
in unrelated commoditi(*s exceeds oOO.OOO. 'The stat(*m('nt con¬ 
tained in Para^iaph X that the elimination of five concerns out of 
so larj»e a numher resulted in the creation of a mon|)oly is absurd 
uj)on the face of it. 

The Association further alle<res that the injunctions contained in 
said Decree with regard to the unrelated lines are in no way ^^eneral, 
but are .specific, setting forth the j>ai1icular lines which the corf>orate 
defendants are j)rohihited from handling and specifically definin<i 
the interest which the individual defendants may have in the con¬ 
cerns dealing in such products. And the Association alle‘j;es that 
such specific ])rf)hihition.s and provisions arc* necc'ssary to eh('ck the 
uidawful act of defendants as an injunction in general terms is<u(‘d 
in 1913 and aflirmed in 19()r) hy the rnited States Su))reme Court 
(United States v. Swift, 19b U. S. 37')), had been ineffective for this 
j)urpose. 

The A.s.sociation allej»es that the allegations contaiiu'd in the com- 
j)laint herein settin<> forth the persistent violations of law hy the 
defendant Packers and the evidence obtained by the Department of 
Justice, the Federal Trade Commi.ssion and other a.i»encies as a result 
of investigations and prosecutions over a period of yeai-s showing the 
tla<»rant disregard hy the defendants of the restrictions imposed upon 
them hy law. fully justify the j)rovisions contained in saicl Decree. 

The A.^soeiation all('j^;es that the provisions of said Decree* do not 
in any way contlict with the Webb Exj)ort Act of Ajuil 19, IbbS, and 
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alleges that tlio dc'fcndants wore at no time engaged in business 
pursuant to said statute, and that none of tlie defendants had ever 
registered thereunder: and fnrtliennore, sets fortli that said statute 
speeitieally' provides that no association formed ])iirsnant to its pro¬ 
visions shall either in the I nit(‘d States or elsewhere ‘^enter into any 
agi('eni(*nt. nnderstanding or (*ons]>ii*aey or do any act which arti¬ 
ficially or intentionally enhane(‘s oi- depresses pri('es within the 
Fnited States or eoiniiKKlities of the class ex])oiied hv such associa¬ 
tion, or which substantially lessens competition within the United 
States or otherwise restrains tiade therein.’’ 

And the Association all(‘g(‘s that the defendants’hei’ein have for a 
long period of time entered into agreements, understandings or con¬ 
spiracies in violation of the statutes, and that their acts had substan¬ 
tially lessened com])etitif)n within the United States and restrained 
trade, all of which facts were known to the Attornev (Jeneral 
241 and to the Federal Trade Uommission and to (’ommittees of 
(’ongress ]U‘ioi‘ to the filing of the complaint in this pnK'ced- 
ing and the entry of the l)ecr(‘e hei’ein on l^'ehruarv 27, lh20, and 
many of which are s]>ecifieally referred to in report of Federal Trade 
(’ommission to the President of the United States dated July 3, 1918. 


Paragraph XI 

In answer to the allegations of paragrajdi XI of the intervening 
petition, the Association denies that it has any knowledge or informa¬ 
tion suflicient to form a belief as to the (piantitv of goods ])urchased 
hy iVrmour efc Uom])anv from the California Cooperative Canneries 
under the contract heretofore leferi-ed to, and the Association denies 
that said contract was of great value, or that it gave the (’aliforuia 
Cooperative Canneries a ready market for its output, ami the Asso¬ 
ciation refei’s to the allegations above set forth herein with regard 
to the terms of said contract. 

The Association in further answer alleges that said contract, be¬ 
cause of its indetiniteness and because it imposed no obligation what¬ 
soever u])on the j>urchaser to purchase if price was not agreed upon, 
was not of the character which would justify hanks in making loans 
thereon. 

4’he Association further alleges that any and all products delivered 
to Armour (’(nnpanv pursuant to .<aid alleged contijict were sold 
to Armour tV: Company and were not given to Armour <Sz Company 
for distrihution as tlie agent of the California Coo])crative Canneries. 


Paragra]>h XII. 

In answer to the allegiitions in paragraph XII of the intervening 
])etition, the Association denies any knowledge or information suffi¬ 
cient to form a helief as to the character of anv notice given hv 
Armour <S: Company to the intervening petition, and further 
denies that the intervening petitioner lias suffered any legal damages 
resulting from the entry of the l)e(*ree or any other damages of any 
chaiacter by reason thereof, hut alleges that if the jietitioner really 
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])t'li(‘ves it lias sutTcnMl any (lania.iics lliioii^li violation of its riji^lits, 
it has an adecinatc roinody at law against Arinonr A Coinpany. 

The Association denies that the Deeree destroyed markets for the 
intervening; jietitioner hnilt up dnrin.i; a loni; period of years and 
ilireets attention to the fact that the alleged contract hetween the 
]>etitionei‘ and Armour cV: (’ompany was entered into less than a year 
])rior to the entry of the Decree herein and after charges had been 
made hv the Federal 'Prade (’ommission that the extension of the 
I^ickers* monopoly into imi*elated lines was a menace to the public 
welfare. 

Further answering said Paragraph, the Association admits that 
the intervening ])etitioner has been seeking ever since May lh20 in 
vai’ious wavs to secaire a nullification of said (Mnsent D(‘(*ree, with 
the su])poi't or at least tin* approval of Armour cV: (^^m]>any, 
242 and in paiticular has urged the Department of .lustici* to move 
the court to vacate said Decree. The Association admits that 
the Depailment of Justice was inclined to he fair and reasonable, 
and for that reason refused to move to vacate .said Deeree until an 
ojiportunity had been given to all ])ersons interested to appear and 
he heard, and for that purpo.^e hearings were held before the Honor¬ 
able Herman J. Gallowav, Honorable Bavard T. Hainer and Mr. 
I'rank (\ Hall. designat(‘d by the Dcjiartment of Justice to hear all 
j»arti(‘s who oesired to he heard either in favia* of or against modifica¬ 
tion of .^aid Decree, and after si‘ich hearings siiid rommittee reported 
to the Attornev (icneral that the Attornev (Jeneral should not grant 
such ie<jucst of the California (’oo))ei‘ative Canneiies to move for the 
imsdilication or .netting aside of the D(*cree. 

The A.^sociation further admits that at such hearings the Southern 
Wholesale Grocers Association and the National Wholesale Grocers 
A.s^ociation of the United States appeared and were granted a hear¬ 
ing. and alleges that the California Cooperative Canneries ap]»eared 
as the leading ex]»onent of modification. 

The A.s>ociation denies that the Whole.^ale Grocers’ A.'^sociations 
referred to (“xercise plenary authority over their members and seri- 
ouslv alfect the |)roducers. retailers and consumers of food commodi¬ 
ties. and alh'ges that any |)ower and intluen(*e that such Associations 
may have, arise (ndy from the merits of the cause which said As¬ 
sociations hav(‘ supported. 

The As.^ociation denies that the Wholesale Grocers A.s<(K'iations 
have at any time attacked the intervening petitioner through the 
public pi'ess. or otherwise, except in .<o far as said Associations have 
given ))uhlicity to the true facts in regard to the California Cr)- 
operative Canneries, its organization in connection with Aianour & 
Company, its elfoiTs to .<ecuie a .netting a.side of the Consent De(*ree, 
and the rea.<ons for the entry of .<aid Con.'^ent Decree and the objec¬ 
tions to its being vacated or naxlitied in anv wav\ 

• * * 

The A.<.<ociation dcaiies any knowledge or information sufficient 
to form a belief with regard to the true facts in connection with the 
complaint tiled with the Federal Trade Commission charging that 
the intervening petitioner was affiliated with Armour & Company, 
or as to the findings of the Commission in regard to same. But yoiir 
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A.ss()(*iali()n alleges it to be a fact that said California Co-operative 
Canneries is eloselv eonneeted with and is dominated and controlled 
hy Armour eV: Conii)any. 

The Association denies the allegations of said paragrajd! XII in 
so far as it is therein alleged that the Association does not represent 
the ])iiblic interest and that the Association has fought honest and 
fair com])etition, and also any implications contained in said para¬ 
graph to the effect that the Association has at any time been made a 
j)arty to any proceedings by the Federal Trade Commission or at any 
ti?ue adjudged guilty of violations of the Sherman Act or of any 
other statute, or that any i)roceedings have at any time been brought 
against the Association by the Federal Trade Commission or by any 
other governmental body. 

The Association in further answer, alleges that it has at 
24d all times endeavored to further and support the interest of 
the public generally as well as the interest of its members, 
and that it has at no time been guilty of any violation of statute. 

The Association further alleges that the defendants, on the con- 
trarv. have been guiltv of rcneated violations of Federal and State 
statutes; tlait they have heen the subject of repeated investigations by 
(Nuig;r(‘ss, by the Department of Justice and by the Federal Trade 
('ommission, and that said investigations have revealed many viola¬ 
tions of law by said defendants; and that said defendants have been 
the subject of civil and criminal proceedings, in which it has been 
found and determined that th.ey had been guilty of such violations 
of law. 

Paragraph XIII 

The Association denies each and every allegation contained in 
]tarag,raph XIII of the intervening ])etition in so far as it is therein 
alleged that the Association has at any time conducted a campaign 
af coercion and intimidation in order to secure, through any im- 
])roper means, canners and others to op])ose a modification of the 
Consent Decree, and in particular denies the allegations contained 
in said paragraph XIII in so far as it is therein alleged, either directly 
or by insinuation, that the Association in any improper way in¬ 
fluenced the action of the Western Canners Association in opposing 
modifi(*ation of the Consent Decree. 

Further answering said Paragra])h, the Association alleges that, 
on the contrary, the intervening; jietitioner, ever since May, 1920, 
has been seeking in various ways to secure a modification or setting 
aside of the .said Consent Decree and has conducted a widespread 
propaganda for this ])urpo.se. The As.sociation further alleges that 
sai(l campaign of the intervening ])etitioner has been conducted with 
a concealment and misre])re.sentation of the facts in relation to the 
Decree and of the true situation of the California Cooejirative Can¬ 
neries: that the intervening petitioner has at all times attempted to 
conceal its connection and relationship with Armour & Company and 
has repre.sented itself as an independent organization, although it has 
at all times been controlled and dominated by Armour & Company, 

](i—4d93a 
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and tlic Asj<ociati<)n believo.s its actions in socking to secure a inodi- 
tieation of said Decree arc bein^ directed, furtliered and assisted by 
Armour cV: (^)mj)any. 

The Association allep;cs that prior to September 1, 11)21, the inter¬ 
vening petitioner bad met witli considerable success in creating senti¬ 
ment in favor of a moditication of the Consent Decree, due to the 
fact that it bad been able to conceal its true character, and the efforts 
wbicli it wa< making along these lines, whereas the large public 
interest which is op])osed to the modifi(*ation of the Consent Decice, 
being entirely unaware of the sle]»s being taken by the intervening 
petitioner, bad made no effort to count(*ract its I'fforts and to present 
the true facts to the ])ublic. Ifecause of this situation, the vice-])resi- 
dent and general manager of the intervening ]»etitioner was able 
to secure the passing of a resolution in favor of modification of said 
Decree at an irregularly called and held meeting of a few 
244 membei*s of the Western fanners Association, which meet¬ 
ing was attended by the said vice-juesident and general mana¬ 
ger, who consulted privately with the committee which prepared 
such resolution. Thereafter, when the general memb(‘rshij> of said 
Association learned of the ])assage of such resoluti(»u and also learned 
of the true facts in connection with the matt(‘r, the membership at 
its annual Convention held in Chicago on October 11th and 12th 
and attended bv more members than anv other meeting ever held 
by the Western Canners Association by unanimous vote repudiated 
said previous resolution and adopted a resolution oj)posing any modi¬ 
fication of the Decree. 

The Assoc'ation alleges that the only support which the interven¬ 
ing petitioner has been able to obtain for a naMlificatiou of the Con¬ 
sent Decree has been through misre))r(‘S(‘ntations and concealment of 
facts, and that in almost every case when the true facts bave Ix'come 
known, the modification or setting aside of the Decree has met with 
immediate opposition. 

The Association denies that the bill of complaint in this suit does 
not charge the defendants with attempting to create a monopoly, and 
denies the allegation in j)arapra])h XITI in so far as it is therein 
alleged that the defendants have not created a monopoly in the 
handling of food products and have not been guilty of violations of 
law: and the Association <loiMes the allegations contained in said 
paragraph seeking to minimize the extent of the d(*alings of Armour 

ComT)anv in rice, which the Associjition alleges Armour A: Com- 
fjany bandied in such large (piantities that tlu' ]>resid('nt thereof 
boasted that he was the largest rice merchant in the world: au<l the 
Association a.lleges that the ])rice of lice was gi-eatlv increas(‘d by 
reason of the operations of Armour A: Company then'in. 

Tn further answer to said Paragraph, the Association refers to the 
complaint in thisa(*tion and to the terms thereof charging the defend¬ 
ants witli contracts in restraint of trade, mononolization and attempts 
to monoT)olize. unfair comnetition and other violations of statute, and 
in particular re|)eats tlie allegations of the complaint with regard to 
the attempted control of substitute foods reading as follows: 
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‘‘Control of Substitute Foods. 


“IIavin‘>: eliminated competition in the meat products, the defend¬ 
ants next took cognizance of the competition which might be ex¬ 
pected from what we here refer to as substitute foods. Their ex¬ 
perience had taught them that if meat prices advanced out of pro¬ 
portion to that of other suhstitute foods, the consuming public mani¬ 
fested a tendency to turn to such substitutes. To prevent this the 
defendants set about controlling the Nation’s supplies of fish, vege¬ 
tables, either fresh or cannc<l. fruits, cereals, milk, poultry, butter, 
eggs, cheese, and other substitute foods ordinarily handled by whole¬ 
sale grocers or ])roduce dealers. To accomplish this purpose the de¬ 
fendants availed themselves of the advantages afforded by the re¬ 
frigerator cars, route cars, auto trucks, hranch houses, and storage 
warehouses owned or controlled bv them. These facilities 
240 intended primarily for the sale of meats were employed with 
comparatively no increase of overhead in the distribution of 
substitute foods and unrelated commodities. The defendants were 
enabled thereby to reach remote .^pots. This advantage was also em¬ 
ployed temporarily to fix ])rices so low as to gradually eliminate 
conp.etition.” 

‘‘These attempts to monopolize have resulted in complete control in 
many of the <ub.<titute food lines. They have made substantial head¬ 
way in others. The control is extensively and rapidly increasing. 
New fields are gradually heing invaded, and unless prevented by a 
decree of thi.. court the defendants will within the compass of a few 
years control the quantity and price of each article of food found on 
the American table.” 


I’aragraph Nl\" 

In answer to the allegations of paragraj)h XTV of the intervening 
})etition, the Association denies the allegations contained therein with 
regard to the business of the defendants in unrelated commodities, 
and alleges that in manv of the unrelated commodities the extent 
of the business of the defendants far excml the percentages and 
figures set forth in said ])aragr{q»h, and that the defendants were 
making ra])id progress toward a monopolization of many lines of 
sul)stitute foods. 

Further answering said ])aragraph, the Association alleges that in 
considering the extent of the busine.<s of the defendants in the un¬ 
related lines, thei'o must he considered their com])lete monopolization 
and control of meat ami meat food ])r(Klucts. dairy ])ro(lucts and 
other lines a.nd that their husiness must be considered as a whole 
in determining their true relation to the unrelated lines. The As- 
so(*iation ref(‘rs in ])arti(‘ulai’ to the extensive reports made by the 
f'e(l(‘ral Trade rommission of its investigation of the meat ])acking 
industiy, and would direct particular attention to the following facts 
which were found with regard to the defendants as set forth in the 
(Summary Report of the Commission: 
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“It ai)})eai*s tliat five ^rcat packing coiurms of the country— 

Swift. Arinour, Morris, Cudahy and Wilson—have attained such a 

donnnant position tliat tliev control at will the market in which thev 
* * 

buy their sn))])lies, the market in which they sell their j)rodnets, and 
hold the fortunes of their (ompetitors in their hands ’ (Summary 
Report, pa< 2 ;e 3). 

“We have found that it is not so much the means of ])rodnction 
and })reparation, nor the sheer momentum of !L»reat wealth, hut the 
advantage which is obtained thronj:;h a monopolistic control of the 
market places and means of transportation and distribution’’ (Snm- 
marv report pa^^e 4). 

“The producer of live stock is at the mercy of these live companies 
because they control the market and the marketing; facilities and, 
to some extent, the rollino: stock which transports the product to the 
market” (Summary report, pa^e 4). 

“The competitors of these five concerns are at their mercy because 
of the control of the market places, storage facilities, and the refrig¬ 
erator cars for distribution’’ (Summary reT)ort. paiio 4) 

246 “The consumer of meat products is at the mercy of these 
five because both producer and comjx'titor are helpless to 
brin" relief” (Summary rej)ort, ]>age 4). 

“Five corporations. Armour & Co., Swift & (’o., Morris vfc ( o., Wil¬ 
son & Co., Inc., and the Cudahy Packing (’o., hereafter nderred to 
as ‘Big iMve’ or ‘The Packers,’ together with their subsidiaries and 
affiliated companies, not only have a monopolistic control over the 
American meat indu.stry, but have secured control, similar in ])ur- 
j)o.'^e if not yet in extent, over the principal suhstitutes for meat, 
such as eggs, cheese, and vegetable oil products, and are rapidly ex¬ 
tending their power to cover fish and nearly every kimi of food¬ 
stuff” (Summary report, page 0). 

“The monopolistic position of the Big Five is based not oidy upon 
the large proportion of the meat business which they handle, rang¬ 
ing from 61 to 86 per cent, in the ])rincipal lines, but primarily upon 
their ownership, separately or jointly, of stockyards, car lines, cold 
storage plants, branch houses, and the other essential facilities for 
the distribution of perishable foods” (Summary re])ort, ])age 0). 

“The control of these five great cor])orations, furthermore, rests 
in the hands of a small group of imlividuals, namely, .1. Ogden 
Armour, the Swift Brothers, the Morris Brothers, Thomas F. Wilson 
(acting under the veto of a small' group of hankers) and the 
Cudahys” (Summary report, page fi). 

“The combination among the Big Five is not a casual agreement 
brought about by indirect and obscure methods, hut a delinite and 
positive conspiracy for the purpo.<e of regulating ])urchases of live 
stock and controlling the price of meat, the tcaans of the conspiracy 
being found in certain documents which are in our possession” 
(Summary report, page 10). 

“The power of the Big Five in the V nited States has been and is 
being unfairly and illegally used to— 

Manipulate live-stock markets; 

Restrict interstate and international supplie.s of foods; 
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Control the i)riccs of dressed meats and other foods; 

Defraud both the producers of food and consumers; 

Crush effective competition; 

Secure sj)eciar })rivileges from railroads, stockyard companies, and 
municipalities; and 

Profiteer.’’ (Summary re[)ort, page 11.) 

“The most satisfactory single index of the proportion of the meat 
industry controlled by the Ihg Five is the fact that they kill, in 
round ligures, 70 per cent of the live stock slaughtered by all pack¬ 
ers and butchers engaged in intei*state commerce. In 1916 the Big 
Five’s percentage of the interstate slaughter, including subsidiary 
and alliliatcd conipanies, was as follows: 


Cattle . 82.2 

Calves . 76.6 

Hogs . 61.2 

Shec[> and lambs. 86.4” 


(Summary report, page 11.) 

247 “The business of the packing companies originally was lim¬ 
ited to the slaughter of live-stock and the distribution of meat 
and animal juoducts and by-j)roducts. Now, however, they are 
ra])idly extending their control over all possible substitutes for 
meat—fish, ])oultry, eggs, milk, butter, cheese and all kinds of vege¬ 
table oil products, and have secured strategic points of collection, 
preparation and distribution of these i)roducts” (Summary report, 
j)age 16). 

“The.se strategic ])Ositions, which serve not only to protect the 
controls which the big packers have already acquired, but to insure 
their easy compiest of new fields, are: 


Stockyards, with their collateral institutions, such as terminal 
roads, cattle-loan banks, and market papers. 

Private refrigerator car lines for the transportation of all kinds of 
perishable foods. 

Cold-storage plants for the preservation of perishable foods. 

Branch-house svstem of wholesale distribution. 

Banks and real estate.” (Summary rc[K)rt, page 15.) 

“The ])Uipose of this combination, which for more than a genera¬ 
tion has defied the law and esca])ed adetpuite punishments, are suffi- 
cientlv clear fnmi the hi.dorv of the conspiracy and from the numer- 
ous documents already ])re.<entcd namely: 

45) monopolize and divide among the .several interests the distribu¬ 
tion of the food supply not only of the United States but of all coun¬ 
tries which [)roduce a food surplus, and, as a result of this monopolis¬ 
tic position. 

To extort excessive profits from the people not only of the United 
States but of a large part of the world.” (Summary report, page 40.) 


The detailed evidence sujiporting said consideration of facts will 
be found in the Report of the Federal Trade Commission, to which 
reference is made. 
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Tl.C A .^socialioii allciics dial llu* aiiKnml of husinos.'^ hy wliolc* 
sale* grocers wlio arc in active competition with each otlicr and with 
tlioiisands of otlicr nicrcliants. is entirely irrelevant in this jiroeeed- 
in<i as contrasted with the business done hv the five defendants wlio 

* c 

liave been operatinu; in close eoo]>eration and harmony with each 
other for manv vears. in alleged violation of law. 

The Association as.*<erts that no ])roeeedings ai*c here pendinji 

auainst the whol(‘.sd(* uroeers ami that this is not a eontrovi'i’sv he- 
* • 

tween the wholesale uroei'is and the defendant packers, hut is a eon- 
troversv Ix'tween llu* rnited States of Amei’iea and the defendant 
]>aekers: and the Association allej^es that the allegations of paraj^raph 
X\y and other alleviations of the interveninvi petition are entirely 
irrelevant and without value in this jiroceedinvj;. 

With r(*s]>cct to the alleviations of jairaviiaph Xl\" in reviard to the 
]>roc(‘edinvi hrouviht before the Interstate Commerce Commission by 
the National' Wholesale (Jrocers’ As.'ioeiation charviinvi that the Pack- 
(‘I's w(‘re viranted unfair advantavics in the transportation of products 
by the carriers, the A.s<ociation refeis to the decision of the Interstate 
( onimei(*(‘Commi.<sion in that case and allevics that it was found and 
hehl in that case that the Packers did receive c('rtain unfaii 
2-lS ailvantavics ov(‘r the conijilainants, and the Association allevics 
that in .<o far as it was determined in that ])i’oceedinvi that 
there was not an unfair advantavic with leviard to the expedited trans- 
]>ortation .*iervice claimed to have been afforded the meat ]>ack(*rs, 
there is pcaidinvi an a])i>lication for a reconsideration of the case, 
which application has not yet been determined. 

]*arav‘ra})h X\". 

In answer to the alleviations of paraviraph XV of the intervenin.i!; 
)>etition, the Association asserts that the alleviations therein containe<l 
are entirely immaterial' to this proceedinvi, hut the Association denies 
the alleviations therein contained with reviard to the cost of distrihut- 
invi food products and in .<o far as it is allevicd that the whole.sde 
Virocers chai'Vie exce.<sive sums for the distribution of food products, 
ami allevics that food ])roducts are distributed by wholesale vii*^H*ers 
j’casonahly and economically and that the profit recciv(*d by the 
wholesale f'*i‘ their .<(*rvices is an extremely r(‘asonahlc and 

moderate pi*ofit. 

In .<o far as it is claimed foo<l pnalucts are distributed more cco- 
!iomicaIlv and leasonahlv hv the defendants, the A.^sociation d(‘ni(‘S 

• t • ' 

such alleviations and invites comparison between the retail and whole¬ 
sale prices of meat in this country between IhlM and lh21 and also 
the j)ric(‘s paid ])roducers and vin>w(‘rs for these <lifferent kinds of 
food jji'oducts. and the Association allevies the distribution of meat 
and meat foo<l j)roducts is entirely monopolized hv the defendants. 

The Association in further answer, allevics that it is far more to the 
public interest to have its food ])roduets distributed throuvih whole¬ 
sale viroeers, chain stores, retail virocers, department stores, mail older 
house's, totallinvi at l(*ast oOO,()()() different concerns, all in honest 
competition with each other, than to have the Nation’s food dis- 
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hy five conccMiis working under a eoninion understanding 
and in close cooperation, even tliou^>;li food products were distributed 
more efiieiently by said five concerns, and the Association alleges that 
it is the policy of the American Government to foster a competitive 
system of imlustry open to all instead of placing industries in the 
hands of monopolies. 

The Ass()ciation specifically denies, however, that the distribution 
of the uni‘(*lated food ])roducts hy defendants would result in any 
saving to the consumer. In answer to the allegation of this Para¬ 
graph that there are three hundred concerns in this country engaged 
in the husiness of meat i)acking, the Association points out that this 
Decree affects only five such concerns. 

Paragraph XVI. 

In answer to the allegations of Paragraph XVI of the inteiwening 
})etition, the A.<sociation denies any knowledge or information suffi¬ 
cient to form a belief as to whether or not two of the defendants, 
Armour A Gompany and Wilson (Sc ( ompany, are willing to distribute 
food pi'oducts on a commission basis if permitted so to do, 

24t) inasmuch as the Association has not been so informed bv said 

«/ 

Armour (V)m])any and Wilson & Comj)any; but the Associa¬ 
tion alleges tliat the intervening })etitioner, being entirely controlled 
and dominated by Armour & (’ompany, has doubtless been informed 
by Armour A (’ompany as to its wishes in this matter, and further 
alleges that this ])roceeding has been brought by the intervening peti¬ 
tioner with the con.<ent, ac(pnescence and at the direct instance of 
Armour ^ (’om])any. Witli res])eet to the defendants other than 
Armour tfc Gomj)any the Association alleges that Swift & Company, 
Morris & (’ompany and (’udahy Packing Company are unwilling to 
consent to a modification of said Decree as sought by the petitioner 
and are opposed to same. 

As a further answer, the Association, upon information and belief, 
denies that the handling of unrelated food products by the defendant 
meat packers would meet with the a})proval of the Department of 
Agriculture and would enable producers, canners and food manu¬ 
facturers to sell their ]U‘(Hluct at the lowest possible cost, believing 
that the D(‘|iartmcnt of Agriculture is oppo.^ed to the extension of de¬ 
fendant’s monopoly and on I he contrary favors a competitive system 
of industry. 

And the Association further alleges that such a system of doing 
husiness as is proposed by the petitioner would make it impossible for 
small growers, producers and manufacturers to carry on their busi¬ 
ness which is now financed largely by means of future contracts 
entered into by the })resent concerns engaged in the distribution of 
food ])roducts. Moreover, such a system of doing business on a com¬ 
mission basis is solely in the interest of defendant packers, as it would 
enable them to carry on their husinc.'^s at an assured profit, without 
risk of loss, and the A.s<ociation alleges that the commission which 
was paid hy the ('alifornia Cooperative ( anneries under its contract 
witli Armour ct Company gave the latter a larger profit from its 
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of llic prodiicls of llio ralifornia (’oopcralive ( aiinerio.s 
ihaii the jaolit usually roeeivc'd hy wholesale ^roeers for services in 
aetini*: as a disliihiitor of food products. 

The Association alleges that it is to the interest of Arinonr A (’oin- 
)>any to make it im]>ossihle for small growers, producers and eanners 
to linanee themselves as their failure would enahlc Armour & Com- 
])auy to aecjuire at a low juice sources of juoduetion and manufaet\ire. 

The Association further denies that umler such a system as ])ro- 
|)osed hy the interveuinu ]>elitioner, eonsumers would receive ju'od- 
uets at any l(‘ss juice than today, and denies that the distriluition 
throujuh the meat j>aekers would reduce the retail ju’iee of food ju-od- 
uls. and the Association refers to the ju'iccs ehar^e<l hy the meat 
j»aekers for food juoduets in eomj)arison to j>riees charged hy whole¬ 
sale <iroeers as suhstantiatin^ those facts. 

The Association further alleues that the commission j)roj)os(‘d to 
he charged hy the defendants, i. e., oS' , exceeds the j)rolit now made 
hy the distrihiitors of the unrelat(‘d food ju’oducts and the uiviim, of 
su(*h an incrc'ased ju-ofit to the defendants would necessarily I'csult in 
an increased juiced to the consumer. 

The Association admits, as alleii(‘<l in Parae,raj*h X\d that th(‘ 
ordinary juoducers. eanners and food manufacturiu's ami dis- 
2od trihut(U's are not concerns of hune magnitude as alle^('d in 
rara<iraj>h X\"I. and admits that tla* defendant j>a(*kers are 
concerns of tremendous magnitude as therein alle.Li(‘d; hut the Asso¬ 
ciation alleges that it is contrary to juihlic j>olicy and contrary to law 
to concentrate the handling of the Nation’s food j>r(Klucts in a few 
lar^e monoj>olistic concerns to the comj)lete destruction of co!nj)eti- 
tive business and industry in the United States. 


Para<»raj)h XVI I. 

In answer to the allegations of Paraj!;raj>h X^M1 the Association 
denies the allegations therein contained that the Decree was an 
economic mistake and that the Webb KxjK*rt Act in any way sanc¬ 
tions the violations of law in which the defendants have been en- 
^a^ed. 

Further answeriu^ said Pe.ra.< 4 raj)h, the .\ssociati(Ui alh'i^es that the 
<lef(*ndant meat j>ackers have orjianized many subsidiary coiicerus 
under the laws of foreijiii countrif'S and that sai<l Dc'crc'e does not in 
any way ju(*vent sai<l suhsidiaiies from (‘nua^inL* in the exjxut busi¬ 
ness f»f food j>ro<lucts, and as an insl;mco of this, th(‘ As'=ocialion 
alleges that the (alifornia (VxijKuative ( auneries durimi; the yeai 
PJ*21 sold lar^ie (juantitics of its juoduct to .Armour A (’o.. Ltd., a 
Jiritish coi’j(oration. 

The .V.^sociation further alleges that said Decree is not inconsistent 
with the ju'ovisions of the AVehh Kxj)ort A(*t of .\j)ril 10, lOLS, and 
refers to the ju*evious allegation contained in I’ara^rajdi X of this 
answer showing that under said .Act a combination in restraint of 
trade and monoj(olies such as that of the defendant jiackers is un¬ 
lawful. 

The Association further alleges that if said defemlaut j(ackers were 
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allowofl (o en<ia^e in tlie export bii^ine.'^s of unrelated eoniinodities 
while hein^ ])rohil)ited from selling same in the United States, such 
action would v(‘ry likely result in a lar^e increase to the consumers of 
the United States, of the cost of food products due to the lar^e 
(piantities which would he exported hy tlie defendant t)ackers. 

Paragraph XVTlf. 


The Association denies each and every allegation contained in 
I’arauraph X\"1I1 of the interveniiijn petition which alleues that the 
meat j)ackers are under F(‘deral supervision and control l)y virtue of 
the Packers and Stockyards Act of August lo. P)21, exce))t insofar 
as they are en^a^ed in the distribution and sale of meat-food ])rod- 
ucts, and alleji:es that in the event of modification of this Decree, 
the said packers wf)uld he subject to no supervision and control with 
regard to their dealini’S in unrelated lines; and the Association 
alleges that said Packers and Stockyards Act does not in any way 
regulate and supervise the dealings of the meat packers in such un- 
K'lated jtroducts and that it would be impossible to devise any prac¬ 
tical and (‘flicient system of suj>ervision. 

The Association a.uain admits the allegations contained in Para- 
iira])h X^dll of the int(‘rvenin^ j)etition with re.iiard to the 
2’)1 hu.ue si7X' of the defendant packers and a^ain allc.iics that 
it is contrary to (Jovernment ])olicy to foster and further 
such growth. The Association desires to emphasize the fact that 
the intervening ])ctitioner favors and urge's the creation of a huge 
monopoly for the jmrpose of handling the Nation’s foexls. all of 
which would he most (letrimental to the interests e>f the public. 

With regard to the allegations of Paragraph XVlIl setting forth 
tlie views of a member of Congress, the Associatie)n alleges that it 
has no knowledge or inf(»rmation suflicient to form a belief as to 
the correctness of said views, or who ext)ressed same, hut alle.ics that 
the views therein expressed are had law and unsound ecfuromics; 
and the Association further alleges, upon information and belief, 
that said letter was obtained at the instance of the intervening peti¬ 
tioner for the purpose of s})rcading its jwopaganda. 


Paragraph XIX. 

In an.-wt'r to the allegationsi of Paragi'aph XIX of the inter¬ 
vening petition, the Association admits tliat the petitioner has re¬ 
peatedly solicitc'd the Attorney (leneral of the United States to move 
for a modilication of the Decree herein hut denies that the inter¬ 
vening i)etitioner made any ap])lication for a public hearing or 
that the lnterde])artmental ( ommittee was appointed by the At¬ 
torney (leneral at the request of the ])etitioner. 

The Association alleges that the interver.ing petitioner was most 
anxious to avoid any ])uhlic hearing on this matter at which the 
true facts could he brought out and the merits revealed, and coni- 
]>lained of the action taken by the Association to secure such a hear¬ 
ing; and the Association further alleges that the hearing before the 
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liiterdcjKiiiiiu'nIal ('oinmilUH* was licM at llie solicitation of tlioso 
oj>|)oso<l to a inodilication of the Decree. 

I‘5ntlier answerinu: said Para"ra))li. the Association admits that 
it was r(‘})r('sente<l at said liearini: and tliat others also appeared at 
said heariiiLi in o])position to inodideation of the I)e(*ree; hut denies 
the allegation in said lairaaraph XIX that no evidence was ])resented 
evidc'iicinu: the existence' of a monopoly oi- restraitit of trade' em the 
]>ait of the' <lcfe'ndants. and the .\ssociation alle‘u,es on the* contrary 
that at said he*arinu the e*vide*nce* was mo<1 c<me*hisive to show the 
<lansi,e‘r tf> the* pe'ojde of the Tnited State's from the monoj»olistic 
te'iide'iicie'S of the de'femlants ami showed that the jmblic welfare 
<lemande*d the maintenane'e of the Cemsent Decree. 

TIk* Assoe-iation le'fe'is to the* ree*ord e)f the hearings before the 

Inte'rde'paitme'iital reanmittee in suhstantiatie)n of its alle^atiems 

and snbmits the re'e*ord of siu'h hearinjis lierewith for exan^^latie)n 

bv the Court. 

« 

The Association admits the hn^e size of Armour <Sc Com])any as is 
auain all(*i;e'd in this paranraph and repe'ats the alle*,i»;atie)n that it 
is not in the* inte-i'cst of the jmblic that said e*one*ern ])e |K*i'ndtt('d 
to inci'e'ase* its jiowe'r and size, by extendinu; its busine'ss into un- 
re'late'd line's. 

The* Ass(»ciation de*nies all the alleuations e'ontaincd in .slid ])ara- 
ui’aph XIX with referem-e* to the existence of a mono|)oly 
252 on the* ]»art of whede'.sde .iiroe*ers and rejieats theise alienations 
here'tofore* made with re*L’ard to the larn;e‘ number of ditl'erent 
e-hanneb which e'xist for the distribution of fooel ]>rodue*ts and to the 
e*xiste‘ne*e* of the* most active kind e)f eomjietition to the benelit of the 
])ublic (ff the* Cnited State's betwe*en such channels. 

In fnrthe*r answer, the Associatiem denie's that before the he.'arinn 
of the* Inte'i‘de*|>artme*ntal Cemimittee the whole'sale ^reicers char^e'd 
that the elefendant Cuhady Pae'kin.n; Comj'any was buildinn. enor¬ 
mous e*anninn: fae-tories in the Hawaiian Islands, and allenes that 
em the contrary referenco tei the interest eif the Ciielaliv Pae*kin^ 
(’onijiany in |>inea|)j)le industry was e'emtained in a letter of Hon¬ 
orable .lohn AV. Weeks. Secretary eif War of the United States oj)- 
]>osinn Ibe extensiem e)f the defendant jiaekers intei the handling 
of foe»d ])rodue*ts rmt conneete.*el with the packing inelustrv. Said 
letter is as follows: 

“Mount Prosjie'ct, 

Lane-aster, X. 11., August 22, 111 lb. 

Hon. W'illiam S. Kenyon. 

Unite'el Stales Senate, 

Washington, D. C. 

My Dh:AH Kenyiin: 

I am well aware heiw- inelleclive it is lor one who has not heard 
all the evidence* to jjass on any jjendin" matter, and meireover, it 
is almost an imjierlinence foi- a farmer living in the extri'ine north- 
e'ln end of Xew Ham|)shire to make a su^pestiein relative to lej^isla- 
tion. but aft(*r 1 linish my day's work I have little to do except to 
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l()(»k over tlu‘ papers, and [ am following some of the activities of 
my friends in Wjishington with interest, 

One of the things now receiving a great deal of news])aper atten¬ 
tion and in which we are all more or less interested is the question 
of food su])[)lies, and in that connection the activities of the pack¬ 
ers are receiving the usual denunciations and defense, I have rather 
])ositive views on that subject, which may or may not accord with 
yours hut, in any case, I want to very hrielly send them to you. 

Kuch inv(*stigations as I have made of the packers’ activities in 
lh(‘ |)ast leads me to the conclusion that they handle the meat busi¬ 
ness of the country most efliciently and that if there were not such 
organizations as tlu* {)ackers witk their methods of distribution the 
consumers would probably j)ay more for their meat products and 
in many cases not get as good meats as they do under ]>rescnt <*on- 
ditions. I doubt if that general ]>ro]K)sition can he successfully con- 
trovertcfl, and ]»ersonally I think it would he a pity to interfere with 
a svstem that enahk's a citizen in the most remote section to get the 
Ixaictit of this grc'at business with almost as much regularity and 
with v(*ry little more cost than the citizen in the large' cente'i-. hut 
tlu're, 1 think, the packers ought to stop. Unfortunately they have 
not done so and, as 1 see it, are gradually reaching out and either 
tcm])orarily or ])ermanently controlling other food products. They 
did it during the war without any (piestion, purchasing ^hc 
*25:) output of many canning factories, the ]>roducts of which had 
notliing whatever to do with the meat business, and selling 
it to the (lovernment in many ca.ses oi‘ to others in .some ca.ses. 

1 ani told for example, that the Cudahys are building enormous 
canning factories in the Hawaiian Islands, and ])urpo.se controlling 
the canned pineapple industry, which is a very important one there, 
as you know. I do not think that that kiml of activitv should go 
on. It would he unthinkahle and certainly unhearahle to ])crmit 
a half-dozen men or a half-dozen lirms to obtain control of the food 
supply of this countrv, even assuming that it would, on the whole, 
he elhciently managed. Undoubtedly the packers will contend—and 
the contention has a great deal of merit—that having siu'h distri¬ 
bution facilities for their meat j)roducts those facilities sliould be 
worked to their full capacity to get the highest etliciency and a re¬ 
sulting h)wer cost and that for that reason they should go into the 
manufa(*ture ami distribution of other products than meat. l>ut 
there is gi'ave danger of trouble resulting from such a monopoly 
which is too great to warrant its being permitted even if there is a 
le.s.sening of etliciency as a result. 

If vou could work out a solution of this dilHcultv which would 

« 4 

divorce the packers from handling of any food products not related 
to the legitimate packing industry, my inqu'e.ssion is that you would 
leave that part of the high cost of living problem in the best po.s- 
sihle shape. 

1 am sure you will pardon this intrusion and will tile my letter 
in the good old waste basket if you do not see anything in it which 
merits your consideration. 

Sincerely vours, .lOllN 5\\ \\’UKKS.” 

C- V / 
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I'lio Association denies llie allegations in I*ara^ia]>h XIX to tlie 
eflect that no faini organizations appeared before said Interdepart- 
nu'ntal (’(aiiniittee in opposition to nio<lilici5tion of .sdd Heeree, and 
alleys ila* exact contrary to he the case; rnid further denies the al¬ 
legation in said I’arajiraph XIX that farm organizations represent- 
inii millions of ]»i*odncers asked the Department of Justice to move 
for such mo<litication. The A.^^sociation alle^^es that the farm or- 
^ianizations of the country are fully alive to the dan.i»er to* tlu* 
faiincr throu.uh the extension of the (hdemhints' monopoly and are 
bitterly opposed to same. 

^^’ith, re.uar<l to the allegations of said Dara.ura]>h XIX setting;; 
forth the lack power of Doneress to in any way modify the t(*rms (»f 
the ( onsent I)ecie(‘, the Association alleges that Don.uress has ample 
])owci- to repeal the existing laws against monojjolies and oi’^aniza- 
tions in re.<traint of tra<le. hnt that Conere.^s manifestlv considers 

' * ’ a 

such an exercise of its ])ower would he contrary to ]nihlic interest. 

The ( alifornia C’o-o])erative Canneries hy its vice-president and 
izeneral manaiiX'r. has a|>i»ear(‘d at hearin<is of Congress and urued 
(’oniiiess to legislate so as to vaeate or modify the Decree, hut such 
action has not lu'cn I’ccommended (U* favored hv jinv Committee of 

either the Senate or House of Ke|)re.<entatives. 

'J’)J J’he Association denies ahsolutelv the truth of the state- 

t 

ment contaiiuMl in said Dara.nraph XIX that the Decree in 
this case has never met with the approval of any of the A^iJcultural 
Commiltee.s in Conuress. The As.<ociation alleges that on the con- 
tiai v. said Decree has met with the a]>proval of both llou.'^es of Con- 
Liio’s ami also with the Committees havinu; char<»;e of legislation af- 
fectiiui the husine.'^s of the meat packers. 

The followiiiii are a few extracts from statements made in Con- 
^»;ress with refereiiee to said decree: 

Ej fractx from Cottf/irs.'^ionol llccord lifofordin^ Consent Drcree. 

Senator Kohinson: 

‘‘For some months a somewhat unusual proeeedin." has been in 
progress. A committee* ce)nipo.>^ed of one re|>rcsentative from the De- 
jautnidit Justice*, another from the Dejairtment e)f Agriculture, 
ami a third fremi the Department of Commere*e, have been eonduct- 
im_^ a epiasi-judie*ial pro(*e(*eliim, and without any authenity of law, 
within my km)wle*dne. to eletermine the ejuestion eif ])olicy umlei- 
lyiiiLj a deM-ree of the court affecting very ini[)ortant subjects. JJie 
elecree e)f the court is intimately related to epiestions e)f legislation, 
m)t endy those whie-h Conii;re*.s« has heretofore considereel hut others 
whieh Conizress is now e*onsiderini>: and may be called upe)n to de¬ 
termine in the early future.” Conj^ressional Kecord, Feb. 1922, 
page 2339.) 

Senator La Follette: 


‘OIr. ITesi<lent, I must say that I think it very important that the 
Committee on Agriculture should investigate this whole matter, as 
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|)i()vi(lo(l in tlio resolution. If siieli an investigation is made, I am 
convinced that facts wonld he disclosed which would result in such 
a report to the Senate as woidd insure legislation which would so 
safe.miard this consent decree that neither the ])resent Attorney 
(leneral nor any successor will ^ive assent to its modification.’^ 
(ron_<*ressional Itecord, Teh. 1022, page 2330.) 


Senator Spencer: 

‘‘I agree with the Senator from Wisconsin that the decree should 
not he modified.” ((’ongressional Uecord, Feb. 3, 1922, page 2340.) 

Senator Owen: 

‘hMr. President, as I understand this matter, in effect the consent 
decree was the basis of most important legislation in this body. 
Having obtainecl that legislation upon that consent decree the 
parties now desire to change the contract upon which the Congress 
of the United States acted. I can not see anv reason whv we should 

c 

not institute this inquiry in order to he informed, and I see every 
reason whv we should demand to know before it is too late, be- 
cause after the decree has been entered it will he too late.” 
255 (Congressional Uecord, Feh. 3, 1922, })age 2342.) 


Senator Norris: 

‘dt mav he that somehodv can show a reason whv the decree 

c t/ t 

ought to he modified. I do not know of any” page 23)43). 

‘‘* * * I am entirely in sympathy with the pro|M)sition of 

passing the resolution here, or of passing a law—))erhaps it ought 
to go through both Houses—instructing th(‘ Attorney (leneral or 
the I)e])artment of Justice not to consent to any decree without 
submitting the facts to Congres-^ and lirst obtaining their consent. 
I am inclined to think that when the Attornev (Jeneral thinks of 

t. 

the matter in the light of what is shown by the record of the court 
and the Congress })ut together he would not do that.” (Congres¬ 
sional Record, Feb. 3, page 2343.) 


Senator Harris: 

“Mr. President, several days ago I brought tliis matter to the at¬ 
tention of the Senate and urged that the Attorney (leneral not 
modify the decree, as the ])acker legislation that was passed was 
based on that decree, and it would he unjust to the Congress to 
modifv it in anv wav.” (Congressional Uecord. Feh. .3, 1922, page 
2343.) 


Senator Caraway: 

“Without being at all antagonistic to the Senator, 1 had made up 
my mind that the ])eo])le have a right under this decree that the 
Attonuw (leneral has neither the legal nor the moral right to give 
away. I think the ])eople aecpiired a right under this decree.” 
(Congressional Uecord, Feh. 3, 1922, page 2343.) 
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ScMiMlor I’oinprciie: 

“From tlic slatt'ments tliat havt* been made liere it looks very 
mncli iu^ if tlie enterinj>; of that decree mij;ht have had some in- 
Ihieiiee with the eonfereiH‘(‘ committee in the jneparation and pre¬ 
sentation of its re})ort. If that is so, then there is an additional 
reason why tlie (’onj!,ress slionld l>e on its ^nard so as to protect the 
interests of all the ])eopli‘.'’ ((’on^ressional Record, f'eh. d, 
j>a.i»;e dddd.) 


(Congressman ►Schall: 


“This is a (piestion of whether we want a (lovernment based on 
monopoly or a .system of (Government based on competition. The 
question is. Is it American for this or any mono})oly to he allowed 
to retain special privile.iies and he ^iven further opportunities over 
the one thinn which concerns the ])eople’s life, namely, food? \Ve 
should all he for a com])etitive system. If we <lo not stop this thinu; 

now. it will not he very lom^—seven years at their j)j'esent 
‘ioti rate of turnover—until the packers control the whole food 
hnsiness of the Tnited States. 

“This is certainlv of vital interest to Coiii^ress, and if this decree 
is modilied (’oniiiess shonld ]>ass a roolntion to have laid before it 

the evidence and testimonv on which that decision was rendered.’’ 

1. 

(Coipurcssional liecord, December 5, 10*21, page 11.) 

Senator Harris: 

‘‘It shows that the meat jaickers, who have kept a lobby heie all 
these years opposing any regnlation of their business, are not satis- 
ti(*d with anything tlait will do justice* to the consuming public of 
this country, and as soon as legislation is pas.<(*d and a decree is 
entered they immediately take stejjs to have it changed.” (Con¬ 
gressional Record, .laniiary 4, 1922, page 857.) 

Senator Lodge: 

“What has been the history of that group of men who run those 
packing establishments? It has heeai a history of utter eh'liance* of 
law and ]»uhlie oj>inion.’’ * ♦ * ((’ongressional Record, .lime 

MO, 1900.) 

During the year lt)21 Congress after long investigation jiassed a 
.ctatute known as the Packers and Stockyards Act of Aiignst 15, 1921, 
for the e.xjiress jmrpose of I’egnlating and controlling the monopoly 
of the defendant ])ackers ovc*!* meat and meat-food pi‘odu(*ts. (lirigin- 
ally it was propo.<(‘d to extend such regulation and supervision to the 
dealings of the defendants in the unrelated commodities, hnt upon the 
entrv of the Decree herein (V)ngress a.ssumed that said Decrei* linallv 
settled the (piestions arising out of the handling of unrelated com¬ 
modities hv the defendants and the Rills intioduced in Congr(*.ss 
were amended so as to strike out the provisions which related to the 
handling of such jiroducts by the defendants. 
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^riic AssfXMMlion refers to tlie reports of tlie Congressional Com¬ 
mittees having to do with the ])lannin^ of the Caekers and Stock¬ 
yards Act, and to the discussions set forth in the Coni 2 ;ressional Rec¬ 
ord with referen(*e to said Act in siip])ort of the statement herein 
made that the Decree was accepted by Congress with approval and 
that the Packers and Stockyards Act was framed u])on the existence 
of tlie Decree herein. 

With I’e^ard to the allegation in said Raraj»;raph XIX referring 
to the investi^^ations made hy Ihe fVderal Trade Commission of the 
defendant m(‘at j)ackei‘s. the As.-ociation i-efcrs to the minutes and 
reports of sjiid investigation as a regulation of the allej 4 atie)ns of this 
p<i 1 a < iph with respect to the IA‘deral Trade Commission, which 
ihe Association alleges is a ^ovcianuental body honestly and dili¬ 
gently endeavorinu; to enforce the laws over which it has jurisdic¬ 
tion, and the* Associeition alleiics tlait the recoivls and the reports of 
that Commission, and also the evidence obtained hy the Depart¬ 
ment of Justice show re[>eated violations of statutes hy the de¬ 
fendants. • 

257 The Associati(ai furlh(‘r alh'^c's that the real reason why 
the defendant pa(*kers consented to the entry of the Decree 
was not {IS st{ited hy petitioner hut l/ec{mse they well knew they were 
guilty of m{iny viohitions of hnv find were subject to civil and criminal 
prosecutions which were threatciu'd and about to he instituted 
a^’ainst them and that they therefore solicited and consented to the 
Decree herein as a means of se(*urinc» absolution from the conse- 
fpiences of their unlawful acts. 

The Association in further iinswer to said Paraiiranh denies the 
truth of any of the allegfdions of said Parii.^ra])!! XIX attacking 
the wholesale uroc(*rs’ svstem of distribution an<l alh'iics that the 
wholesale grocers distribute food pi'oducts economiciilly and effi- 
ci(‘ntlv. although such method of distriluition is not in issue here 
and not in any way involved. 

The Association, however, alleges that the meat [lackers when 
distributing unrelated food jiroducts adopt substantially the same 
method, excejit in so far as they are able, hy reason of their great 
jiowev, to secure preferential treatment from the Railroads. The 
Association again reters to and urges a comparison of the ligures 
between the jirices piiid to the raisers of live-stock and tlie ju'oducers 
of the unrelated commodities and tiie prices paid hy consumers for 
the same products as absolute proof that there is no public ad¬ 
vantage in having the food of the Xation in the control of the de¬ 
fendants. 

d'he Association denies th;it the comphiint in this action was 
brought for its benefit or at its solicitation, and alleges on the con- 
ti'arv that the suit was brought hv the Attornev (oMieral of the 
Pnited states, lepresenting th(‘ people of the Pnited States, and 
that tlie De(‘ree herein is of gi’oat benefit to the general jmhlic. 

The Association further alleges tinit said Deci*('e was eagerlv 
soPuMted hy the defendants in order to {»void other prosecution. 

The Asso(*iation repeats that the conduct of the defendants, jirior 
to the entry of said Consent Decree, was uidawful and that they 
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w(‘ro wolkinii in close coo|n*iMlion wilh esicli olliei’ juid tluil tlio 
alle.unlions conlaiiied in said l^ara.urapli XIX as to the detendants 
liavin.ii no r(‘lation witli eaeli other are absolutely untrue, as shown 
Iw repeated investigations; and tlie Association further repeats tlic 
alienations above s(‘t forth that such unlawful coinhinations are in 
no way aut}H)riz(*<l by lh(' Wehh f'xpoi't .\et. 

raranraph XX. 

In answer to the allegations of Paraniaph XX of the intervening 
j)etition, the A.s<ociation admits, upon infoiniation and belief, that 
the Ii'tci-de)>artmental Committee a]>pointed by the Attorney (len- 
eral mad(* tlie report to the Attorney Ceneral set forth in said Para¬ 
graph XX of the intervening petition. 

Paragraph XXL 

In answer to the allegations of Paragraph XXI of the interven¬ 
ing ]K‘tition. the As.^oeiation admits that in answer to a reso- 
2')S lution adopted by the Senate of the Ihiited States being 
Si'iiate Pesohiti(m Xo. 211, of Fehruary o, 11)22, the At- 
toriH'v (Icncral suhmitt(‘d to the Senate' a n'port which is s(‘t forth 
in part in .<aid Paragraph XXl of the intervening petition. 

The Association alleges that .<aid Senate Ue.<olution was as follows: 

“Resolved, That the Attornev (leneral of the Cnited States he re- 

<|uested to report to the Sc'uate («) what steps, if any, have been 

taken to (‘iiforcc and carry out the terms of .suel decrc'e, (A) what 

modilicalion. if any, has hec'ii |)ro])oscd to him, or is being considered 

by him, with a view to his a])i»lying to the court for tlu* adoption 

thcieof. (r) any and all evidence which may have been taken in the 

i-(c('nt heating." on the suhj('ct before the representatives ajjpointed 

hv the Attoinev (lenerars Otlice: And he it 
«. • 

Re.solved further. That the Committee on Agriculture and For¬ 
estry he authorized and directed to investigate this entire matter 
fully and recommend to the Senate what action it deems neces.<ary 
and desirable.’’ 

And th(‘ A."sociation furthei* alleg(‘s that said Re.'^ohition, togetla'i* 
with th(* discu."sions of said Ih'solution as contaiiK'd in the f’on- 
gi'e.S'ional Record at the time of its adoption ])art of which discussion 
is .<et forth in Paragraph XIX above, clearly indicate that it was 
adopted because of the a])pi'chension of the Senate that the Decree 
might be modified in some respect and that sai<l Resolution and dis¬ 
cussions show clearly the attitiale of the Senate with rc'gaid to said 
l)(‘cree and uttei*lv ix'futes tlu' allegation contained in tlu* said inter- 
veiling petition in Paragraph XIX to the effect that said Decrc'c has 
not met with the apjiroval of (’ongress. 

Paragraph XXII. 

In answer to the allegations of Paragraph XXII of the iutc'i veuiug 
]>etition, your Association denies that any modification of this Decree 
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would bo to tbo public iutorcst and alleges, on the contrary, that said 
modification is sought solely in the benefit of the defendant ]>ackers, 
and in particular for tbe benefit of Armour & Company, whom tbe 
intervening petitioner really rej)resents. 

Paragraph XXI11. 

In answer to tbe allegations of Paragraph XX111 of tbe inteiven- 
ing petition, tbe As.s(K‘iation admits that it denies any right on the 
part of tbe intervening ])etitioner to be heard for tbe puri)ose of 
vacating or modifying said Decree, and alleges that the ])Osition of 
the intervening petitioner in seeking to attack and destroy said 
Dec ree is entirely different from the position of the Association in 
asking to be heard on an api)lication made by any of the parties 
seeking to modify the Decree, and the Association denies that the 
j)etitioner has any special or legitimate interest in this litigation, and 
that the only reason this petition is made by the interv’ening 
259 petitioner is to hide and conceal from the court the fact that 
this move is being directed by Armour & Company which 
completely controls and dominates your petitioner’s actions. 


Paragraph XXIV. 

In answer to the allegations of Paragraph XXR" of the inter¬ 
vening ])etition, the Association denies that the remarks of Judge 
Slalford contained therein in any way constitute a judicial sugges¬ 
tion or ruling that that Decree is in any way invalid or subject to 
attack and further alleges that the facts suggested in said remarks 
are in no way before the court in this proceeding. 


Paragraph XXV. 

In further answer to the intervening petition, the Association re¬ 
peats the allegations above set forth to the effect that the inter¬ 
vening petitioner is an agent and representative of Armour & Com- 
])any and that the intervening petitioner is entirely under the domi¬ 
nation and control of Armour & Company, and that by reason of 
said facts the intervening ])ctitioner is bound by the written consent 
to the Decree herein heretofore executed by Armour & Company. 


Paragraph XXVI. 

And for a further answer, the Association alleges that in any 
event the intervening petitioner is not entitled as a matter of law 
to be granted intervention for the purpose of vacating or modifying 
mid> Decree. 

Wherefore, the Association asks that the intervening jietition of 
the California Cooperative Canneries be dismissed on the following 
grounds: 

(1) That said California Cooperative Canneries is not a party 
to this i»roceeding, and not being a party is not entitled to interven- 

17—4395a 
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tioii for tlie express purpose of vaejiling and nullifying; all that lias 
been done herein. 

(2) That the Deeree heiein havin.u; been (‘iiteied upon the t*on- 
sent of the parties hereto, })laintiir an<l defendants, .siid Deeree can 
not be vaeated or set aside u])<)n applieation of any intervenor with¬ 
out the eonsent of the original ]»arties, and that it nowhere a|>pears 
that said original parlies have consented to the nioditieation or 
setting aside of the Deeree as jnayed for hy the petitioner. 

(d) That on the eontraiy, it apj)eai‘s herein that th(‘ Attoiney 
(Jeneral of the Unted Slates has i-(‘fnsed to move for a niodilieation 
of said Deeree or eonsent thereto, althoujuh recpieste'd so to do hy 
the Petitioner, and that without the eonseait of the United Stat(\s 
of America, this Uonil is without jurisdiction to modify or vacate 
Siiid Deeree upon the ap])lieation of any outside party. 

2b0 (4) ddiat it a]»])ears tliat at least three of the live defend¬ 

ant Packers state that they are oppose<l to niodilieation of .said 
deeree and without the eon.^ent of all of said defendants as welt as 
the consent of the Government the jilaintilf herein, the* Uourt is 
without jiiri.sdietion to vacate or modify .said Deerei'. 

(5) That action by the Uonrt allowing intervention to the peti¬ 
tioner, without having lirst determined wlu'lher the |)laintilf and 
the defendants are ])re])U‘ed to eon.seiit to the vaeatini:; or niodiliea¬ 
tion of said Decree would be futile, as it is heyond the )»ower of the 
court to vacate or niodifv said Deeree without such eonsent. 

(()) That durinii the )*(‘riod of the two years, since the date of the 
Deeree. FebruaiT 27, 1112(1, the positions of the j>arlie.s have* ma¬ 
terially changed, Projierty has ])(‘(*n .sold and dis|)osed of hy cer¬ 
tain of the defendants, ami pi-oceedin^s and stejts und(‘rlaken to 
carrv out the terms of the Decree* hv both (Jovernm(*nl and I’aekers, 
and the vacating or niodilieation of such Decree* by the* Uourt at 
this time, would lie in vieelation of the riiihls of all parties. 

(7) That the Decree constitutes an anreeiiK'iit between the ]>lain- 

tiff, the (bevernment of the Unit«*d States and the* <l(‘f(‘ndant Packers 

whicli cannot he vacated or modilied bv the (’oint, hv either of the 

«. • 

jiarties to the action or by any interveniuju ]»arly excejet upon proof 
of fraud or mistake of facts and no such jeroof is olfered or produced 
to the Court. 

(8) That there is evidence before the Uourt taken in the jn'oceed- 
in^js before the Intc'rdejiartmenial (’onimittee whi(*h would indicate 
that the petitioner is so clearly i<lentilied with one of ihe defendants. 
Armour and Uomj)any, whieli (’ompaiiy has a mortjuaine interest in 
the pro])erty of .said ]»etitioner, as to waia-ant Ihe conclusion that 
tlie petition for leave to intervene for the purpose of vacating oi* 
modifying the Decree, is not made* in <if)od failli. hut is an attempt 
on the part of one of the d(*f(*ndanls. acting hy and thi'ouiih the 
interveninu petitioner, to avrad in .'<nii(* maniK'r the c(Misent .i»;iv(‘n 
bv it to the Decree entered herein on Fi'liruarv 27, 11(2(1. 

0. That the Decree heicin was a linal decr(*e d(*terniininu; the issues 
between the United States of Am(‘rica and the defendants, and that 
the court is without juris<liction to vacate or iiKKlify .sime; that 
jurisdiction was retained of said Decree as set forth therein merely 
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f<»i- I lie |»m |»(>sc nf siicli action as iniglit l)e necessary t(» carry 

onl and cnforc(‘ the Deci’ee and not for the piiri)ose of vacating and 
modifying' the I )(‘cree. 

10. 'j’liat the niodilication or .'^ettin^ aside of the Decree as [)rayed 
for by tlie petitioner is contrary to the public interest and would 
result in an extension of the monopoly of the defendants contrary 
to law, and that in ])articular the [lortion of the public represented 
by the Association would he .^erif)usly injured and would lose the 
])rotection afforded them by the Decree a.iiain.st the unlawful acts of 
the defendants. 



NATIONAL WTIOLKSALK GDOCERS ASSO¬ 
CIATION OF THE UNITED STATES, 

M. L. TOULME, 

Secrefarij. 


201 State of New York, 

Count If of yew York, .s.s.' 

M. \j. Toulme, being duly sworn, deposes and says that he is the 
Secretary of National Wholesale Oroeers Association, above named, 
an unincorporated membership association; that he has read and 
knows the contents of the foregoing answer, and that the same is 
true to his own knowledge, exce])t as to the matter’s therein stated 
to be alleged upon information and belief, and a.'^i to those matters, 
he believes it to he tiaie. 


Suhsci'ihed and sworn to hefor*e me this 22 dav of Mav, 1922. 

.\LEXANT)EK L. itlLLYAUD, 

Xofarii Cnhilr, l\ inf/s Countji. 

rei’tificate tiled in New Yor’k Coimtv. 

A mendment. 

Filed June 14, 1922. 


Comes now American Wholesale Grocers’ Asv^ociation and shows 
that: 


1 . 

Under its former name, Sorrthern Wholesale Grocers’ Association, 
it tiled on SejJemher 10, 1921 an a])plication to intervene herein, 
which {ip[)lication was granted and the inter-vention filed on the 
same day. 

2 . 

I ikewise under its former name, this intervener filed an answer 
to the application of California Cooperative Canneries. 
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3 . 


On May 10, 1022, hv jnoper (•()r])()rate action, the name Southern 
Wholesale Oroeers’ Association was changed to American Wholesale 
Grocers’ Association and such action was certilied to and tiled with 
the Secretary of the State of Tennessee and with the County Clerk 
of Shelby County, Tennessee, the (’ounty and State where movant 
is incorporated. 

4. 


No other ehanj^e was made in the powei*s, ])ur])oses and cor])orate 
rights of moyant than the change in name aforesaid. 

Wherefore it is })rayed that said ])etition of intervention, the order 
granting same, and the answer to the ap]4ication of Cali- 
262 iornia (’oo])erative Canneries he amended by substituting 
therein for Southern Whole.'^ale Grocei*s’ Ass.)ciation, Ameri¬ 
can Wholesale Grocers’ Association. 

EDGAll WATKINS, 

Attorney for American Wholesale Grocers Association. 


Read and considered. It is ordered that as ))rayed, Ainerican 
Wholesale Grocers’ Association be and the siune is hereby substituted 
for Southern Wholesale Grocers’ Association, and that the interven¬ 
tion of Southern Wholesale Grocers’ Association hereafter j)roc(‘ed in 
the name of American Wholesale Grocers’ As.«^r)ciation. 

This 14th day of .June, 1922. 

JENNINGS BAILEY, 

Judge. 


Objections of Cudahy Packing Co. to Motion of California Coopera¬ 
tive Canneries, &c. 


Filed June 14, 1922. 

Comes now the Defendant, The Cudahy Packing Company, hy 
its attorney Thomas CTeigh, and objects to the granting by this 
Honorable Court of the motion tiled herein by the California Co¬ 
operative Canneries, asking for leave to intervene for the purposes 
set forth in the intervening petition thereto attached and shows the 
Court that such intervention should not be allowed or granted for 
the following reasons: 

1 . 

The decree having been entered by the consent of all parties 
thereto, it is ecjually necessary that the consent of all parties he 
given before intervention is allowed. This defendant objects. 


2 . 

Under Paragraph VI of the intervening petition tendered with 
said motion it appears that the California Cooperative Canneries 
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claim that such decree is void for want of jurisdiction and certain 
other reasons. 

In such case said California Cooperative Canneries have a remedy 
otherwise than by being made a party intervener herein—and to 
permit them to be made such party intervener for the purpose of 
atacking said consent decree would be unwarranted and inconsistent 
with proper procedure. 

3 . 

Said decree was entered February 27, 1920, and has therefore been 

f 7 

in force and effect for more than two years and the several de- 
263 fendants in such time have in good faith been proceeding in 
all respects to carry out its terms. 

Said California Cooperative Canneries has been fully advised at 
all times of the entry of said decree and of such steps and procedure 
and failure on its part earlier to file its application constitutes 
laches and estof)s it from now asserting any right if ever it had any, 
to seek to vacate or modify the terms of said decree. 

THE CUDAHY PACKING COMPANY, 

Pv THOS. CREIGH, 

Its Attorney. 

(Endorsed:) Filed in open court, under leave of Bailey, J., June 
14/22. Morgan II. Beach. 


Acknoivlcdynients of Service of Petition of California Cooperative 

Canneries for Leave to Intervene. 

Filed June 23, 1922. 

)te 3|C 9|C :te 9k 4e % 


Sendees is hereby acknowledged of a copy of the motion of the Cali¬ 
fornia Cooperative Canneries for leave to intervene herein, together 
with a copy of the intervening ])etition attached thereto, and also 
of a copy of the notice of the liearing of the said motion, this 20th 
day of April, 1922. 

H. M. DAUGHERTY, 
Attorney-General of the United States. 


Service is hereby acknowledged of a copy of the motion of the 
California Coo[)erative Canneries for leave to intervene herein, to¬ 
gether with a copy of the intervening })etition attached thereto, 
and also of a coj)y of the notice of the hearing of the said motion, 
this — (lav of — 1922. 

PEYTON GORDON, 

United States Attorney for the District of Columbia. 


Service is hereby acknowledged of a copy of the motion of the 
California Cooi)erative Canneries for leave to inteivene herein, to¬ 
gether with a copy of the intervening petition attached thereto, and 
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also of a copy of tlie notice of tlie hearinjj; f)f tlic said motion, this 
20th day of April, 1022. 

CONK.yO II. SYMi:, 

Atfonirt/ for Armour S: Company Croup. 

Service is hereby acknowled,a;ed of a copy of the motion of the 
California (Vo|)erative Canneries for leave to intervene herein, to¬ 
gether with a copy of the intervening ])etition attached 
2t)4 thereto, and also of a copy of the notice of the hearing of the 
siiid motion, this 24th dav of A[)ril, A. I). 1022. 

M. W. BOIIDKICS, 

Solicitor for Morris A* Company (4/. E.), Morris 
Packing Company {M. E.), Morris A* Company 
(A’. J.), Morris A Company {La.), Morris A 
Company of Pcnsylvania {Pa.), Joseph Stern 
A Sons, Inc., Brooklyn Beef A Provision Co., 
Condit Beef and Prov'isioa Company, Corwin, 
Wilde ('ompany, Donnelly A* Company, Inc., 
Xational Hotel Supply Company, (Jhamherlain 
A* Company, Inc., J. M. W^ilson Company, Mid¬ 
dletown Beef and Provision Company, Clenn 
A .4 nderson Co., Edward Morris, Nelson Morris, 
Louis II. Ileymann, Charles M. MucFarlane, 
and. II. A. Timmins. 


Service is hereby acknowledged of a copy of the motion of the 
California Coo[)erative Canneries for leave to intervene herein, to¬ 
gether with a co[)y of the intervening jietition attached thereto, and 
also a co])y of the notice of the hearing of the said motion, this 
28 day of April, 1022. 

TIIOS. CRKIGII, 

Attorney for ('udahy Packing ('ompany Croup, 

InclwJing Cudahy Individual Defendants. 


Service is hereby acknowledged of a copy of the motion of the 
California Cooperative Canneries for leave to intervene herein, to¬ 
gether with a copy of the intervening petition attached thereto, and 
also a coi)y of the notice of the hearing of the said motion, this 
28th dav of At)ril, 1022. 

J. \\ LIGIITIAKIT, 

Att(/rney for Wils^m A Company Croup. 


Service is hereby acknowledged of a co])y of the motion of the; 
California Cooperative Canneries for leave to intervene herein, to¬ 
gether with a (*opy of the intervening petition attached thereto, and 
also a copy of the notice of the hearing of the said motion, this 
28th day of Af)ril, 1022. 


IIKNRY VI:K1)KK, 


Attorney for W^estern Meat Company, Oakland 
Meat A Packiiifi Company, Nevada Packing 
(h)mpany. 
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Service is hereby acknowledged of a copy of the motion of the 
California Cooperative Canneries for leave to intervene herein, to¬ 
gether with a copy of the intervening petition attached thereto, and 
also of a copy of the notice of the hearing of the said motion, this 
20 dav of April, 1922. 

EDGAR WATKINS, 

Attorney for Interveners Southern 
Wholesale Grocers Association et al. 

Atlanta, Ga. 

205 Service is hereby acknowledged of a copy of the motion of 
the California Cooperative Canneries for leave to intervene 
herein, together with a copy of the inteivening petition attached 
thereto, and also of a copy of the notice of the hearing of the said 
motion, this 20th day of April, 1922. 

H. W VAN DYKE, 

Attorney for Intervener National 

Wholesale Grocers Association. 


Memorandum of Court. 
Filed October IG, 1922. 


The California (.'o-operative Canneries has moved for leave to tile 
an intervening petition in this cause, seeking to set aside or modify 
the consent decree heretofore entered. The interest claimed by the 
Canneries in this suit is based upon a contract between it and one 
of the defendants. Armour and Company, under the terms of which 
the latter agreed to ])urchase from the Canneries such products as 
Armour and (.'ompany might recpiire for the i>eriod of ten years. 
The contract also eontains a ])rovision that in case of material in¬ 
terference by govermnentai action Armour and Comi)any might 
terminate the agreement upon sixty days’ notice. 

The Canneries elaim that the consent decree entered is void as to 
it, for these »‘easons: that it is a consent decree based upon an agree¬ 
ment made between the government and the defendants ])rior to the 
bringing of the suit, whi(*h provided that this suit should be brought 
and this particular decri'e entered by consent; that in the decree the 
defendants maintain the truth of the allegations of their answers, 
whi(*h deny any wrong doing on tlu* part of the defendants, and that 
then* was tberefoi'e n<»t only no sullieient tinding of facts to author¬ 
ize. the decree, but even an exjnvss refused to admit such facts; and 
in addition that the whole ]>roceedings were a fraud upon the court. 

None of the ])arties to the suit are before the eourt seeking to set 
aside tin* decree. It was entered on February 27, 19*20, and pursu¬ 
ant to its ])rovisions sevi'ial of the defendants have disposed of large 
interests in Avhat have Ix'en called ^hmrelated commodities,”, doubt¬ 
less in some cases at eonsi<lerable loss. If the decree were set aside, 
it would be impossible to restore the status (pio. Without going 
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into the question of laches in tlie application for leave to intervene, 
for the petition .sets up grounds which might he sufficient to avoid 
that defense, I think that the motion for leave to intervene should 
he overruled. 

Under the present Eipiity rul(*s, no recital of facts upon which 

the decree is based is necessaiv and the refusal of the defendants to 

%> 

admit any violation of the law may well have been a. precaution 
against the use of such admissions in a criminal prosecution, al- 
thouuh the statute itself ])rovides against such use. Parties may 
compromise their differences and a consent decree as between them 
is certainly of fully as binding force as a decree rendered 
265 after a full hearing on the facts. That such a decree is en¬ 
tered pursuant to an agreement made prior to the bringing 
of the suit does not in my opinion render the decree less effective, 
where the court has not been, by any deception as to the facts, in¬ 
duced to enter a decree which may be injurious to third parties or in 
exce.^s of the jurisdiction of the court. 

If the decree was entered into hy Armour and Company for the 
pur])ose of preventing the fullillment of any legal obligations it 
might owe to the Canneries under it, an action at law in the pro]>er 
forum would afford relief. 

The motion for leave to intervene will he overruled. 

.lENNlXCS BAILEY, 

Justice. 

Pefifio)} of Californio Cooperative Canneries for Hehearintj. 

Filed January 10, 192o. 


The petition of the California Cooperative Canneries for rehearing 
of its ai)plication for leave to intervene herein respectfully shows as 
follows: 

1. October 10, 1022, the court filed an opinion holding that your 
petitioner’s application for leave to intervene in this suit should be 
denied, but no fornial order overruling the siiid application has been 
entered. 

2. The said ojjinion biiefly sets out the claims of your petitioner, 
and then considers the same, and upon such con.sideration the court 
bases its decision that your petitioner’s application for leave to in¬ 
tervene should be overruled. 

3. Your petitioner further avei's that the several gr-ounds upon 
which the court bas/s its decision do not sujiport the s^une, and the 
denial of your petitioner’s application for leave to interwene is er¬ 
roneous, and oj)erates grievoirs and irr‘eparal)le injury to your ])eti- 
tioner. 

4. Your petitioner contended, and still contends, {a) that the 
con.sent decree of February 27, 1920, is void and of no effect in law; 
{b) that your petitioner has no plain, aderprate, and complete 
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remedy at law, and has the rif^ht, and should be permitted, to inter¬ 
vene in tliis suit; and (c) that tlie agreement or contract which tlie 
(lovernment and Ihe defendants in this cause made for the entry of 
the particular decree which was ))asscd in this suit Feijruarv 27, 1920, 
was and is void, both at common law and under the Federal Anti¬ 
trust Statutes. 

o. Under paragraphs 2 to 8, both inclusive, of the said decree, 
both as set out in the said agreement and as entered by this court, 
ihe defendants are enjoined (a) from owning any interest in stock- 
yards and enterprises appertaining thereto, and (b) from manu¬ 
facturing or dealing in the unrelated lines, and particularly the lines 
handled by wholesale grocers; that the said agreement is not 
207 that the parties defendant shall discontinue or abandon any 
contracts, combinations, or conspiracies in restraint of trade, 
])rohibited by Section 1 of the Sherman Act, nor that they shall desist 
or refrain from monopolizing, or attempting to monopolize, trade, 
prohibited by Section 2 of the Sherman Act, in order that they shall 
cease and desist from any discrimination in prices, or unfair ])rac- 
tices. substantially lessening com])etition, ])rohibited by the Clayton 
Act, but the said agreement is that they and each of them, severally 
and in their separate and individual capacities, shall refrain from 
engaging or being interested in the described businesses, in any 
circumstances, even though they lawfully conducted themselves in 
such businesst's, and conducted such businesses legally, in all re¬ 
spects, in accordance with the law.s of the United States; that the 
said agreement between the (lovernment and the defendants, when 
sanctioned by the court, made the act of engaging in the described 
businesses illegal in itself, if the judical sanction be valid; and 
that agreements to close down and abandon an existing business 
are unlawful at common law because against public policy and are 
also unlawful under the Antitrust Statutes. 

U. S. V. Addyston Pipe, etc. Co., 85 Fed 271; 

Dr. Miles Medical Co. v. John D. Park etc. Co., 220 U. S. 373, 
55 L. Ed. 502; 

John D. Park etc. To. v. Hartman, 153 Fed. 24; 

Oliver v. Gilmore, 52 Fed. 5()2; 

More V. Bennett, 110 Ill. 09, 29 X. E. 888; 

Taficaloosa Ice Mfy. Co. v. ]\dllianfs, 127 Ala. 1 10. 28 So. (HiO; 
Stewart r. Stearns etc. Lambcr Co., 5(5 Fla. 570. 48 So. 19; 
Clemons v. Meadows, 123 Ky. 178, 94 S. W. UU 
I\osci}isko Oil Mill etc. Co. v. Wilson Cotton Oil Co., 90 Miss. 

5.51, 4.3 So. 435; 

(5 1\. C. L., page 791, par. 190; 

19 K. C. U., page 120. par. 94. 

(5. Vour petitioner further avers that the Attoruey-(Jeueral of 
the Ihiited States had no authority to reipiire, or even to agree, that 
the detendants should wholly abandon lawful existing businessex^?, 
and refrain from legally engaging therein; that the Congress of the 
Ignited States imikes it the duty of the several district attornevs of 
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llip I’nitod States under the diieetimi of tlie Attorney-Cieneral, to 
institute proceed inns in e(juity to prevent and lesliain violations of 
the Anti-trust laws; that the authoritv’ of the Attornev-(General is 
limited to enforcing the laws of the Tnited States; that his authority 
under the Antitrust Statutes is limited to agreeing to a decree wliicli 
will ])rohihit the defendants from eontraeting, eomhining, or eon- 
spiiing to violate such statuti's. or to use their pro])erty or husiness in 
violation thei(‘(»f: and your petitioner paitieularly aveis that the 
Attoi ney-( lenera! luis no autliority to (Miter into an agreement for 
a de(M(‘e which will jirohihit citizens of the Ihiited Stat(*s ahsolutely 
from legally (Migaging in the lawful husin(‘ss of stockyards, or manu- 
faetuiing and distrihiiting the so-called unrelated lines. 

7. Your jietitioner further alleges tliat this court is wholly 
208 without jurisdiction, power, or authority to .^auction judicially 

the illegal agivement contained in paragrajihs 2 to 8, both 
inclusive, of the .said consent decree, and is also wholly withoiu 
jurisdiction, ])owcr, or authority to enter the injunctions contained 
in ]>aragra]»hs 1 and 0 of the said decree, suhstantially in the 
languag(‘ of the statute; that under Section 4 of the Sherman Act. and 
S(*etion 14 of the Clayton Act, the courts of the United States have 
jurisdiction to ])revent and resti’ain violations of those acts, and, in a 
]>r(»p(M* ease disclosing such violations, it is the duty of tin* eoui‘ts to 
(Miforcc th(‘ law hy (Mij<Mn’ng lh(‘ s|K*cific acts shown {o lx* in vio- 
lali«)n th(M(‘of. hut th(‘ courts have no jurisdiction, powcM", or au¬ 
thority to gi\(‘ judicial .smetion to an aiiiaxMiKMit which pr(»vides 
that the dchaidant shall ah.'olutelv (4ose down and ahandon lawful 

husinesses in which tlu'v ai'c .<(*V(M*allv and individuallv lawfullv en- 

• * • 

gain'd, and tluMchy desli’oy tluar com)»etition with the whoh'sale 
gi’ociMs in those husinesses. and their competition anumg them¬ 
selves; that S('cti<ins 2 to S. both inclusive, of the sai<l cons(Mjt decMae 
<lo not (Mijoin the defendants freun doing any eertaiii spc'cilic acts 
whicli 1 'esti‘ain trade in the deserilx'd husino.'^es. hut i(M|uii‘(* th(‘ de- 
iendants wholly to ahandon and refi’ain from engaging in the husi- 
n(*s.<(‘s d(*s(M-ilx‘d, in any way, or at any time; that tl)e injunctive 
])rovisions contained in paragraphs 1 and 1) of the .said d(‘cree are 
void, in that each is merely a general injunction again.'^t all |x)ssihle 
h](‘ach(‘s of the Antitrust law, and not against any sj»ecific acts in 
vi(>latioTi ther(X)f; 

NavY/ rompann v. J\ S., VMy U. S 875, 41) U. Kd. 518; 

A. ] . A. //. A //. It!/. Co. r. Connurrre Coitnnl’S- 

sion. 200 r. S. 801.' 50 L. Kd. 515; 

I . S. r. Af/C r, 02 Fed. 824 ; 

Soiif/tf'i'n Parifir (%t. r. ('oloratJo FiuJ A /. Co., 101 I'ed. 770; 
r. prf'ssfru^ (J-J Ind. 401; 14 K. C. K. ]). 810, par. 8; 

« 

and that the remaining paragraphs of the .said d(‘cree, namely ])ara- 
graphs 10 to 18, both inclusive, are also void, in that tluw are in- 
tcMided to ixMider (ftective the void injunction orders contained in 
jxiragraphs 2 to 8 thereof, both inclusive. 

8. Your petitioner further avers that the rule which makes it 
unmx-es.sary to recite or .state certain matters dcjes not dispense with 
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the requirement that the fundamental and essential jurisdictional 
facts to sui)port the decree must appear in the record; that tlie an- 
swers of tlie defendants in tliis suit eatei>orically and directly deny 
each and every material allegation in the bill of complaint; that no 
evidence whatever was introduced, or was intended to be introduced, 
to meet or overcome the averments of the answers denying all of the 
mat(‘rial allegations of the bill; that the allegations of the bill must 
bo taken as of no ])robative effect, and the averments of fact in the 
answers must he taken and stand as admited; that this case was ])re- 
.<cnted to the court on hill and answers, and is to be considered on 
the averments of the bill which are not deniel by the answers 

t. 

{Terral v. Burke Construction ('o., 257 U. 8. 529, 5dl; lova v. 

Illinois, 147 U. 8. 1, 7) ; that in this state of the i)leadings, 
2()9 the Government and the defendants entered into a stii)ulation 
for a decree which should not contain a recital of facts, hut 
which .should contain a recital that the defendants consented to the 
entry of the decree ui)on the condition that the decree .should not 
constitute an adjudication that the defendants had violated any 
law of the United 8tates, that this recital or provision in the de¬ 
cree, when entered by the court, constituted an a<ljudication of the 
.sune dignity and authority as any other adjudication in the said 
decree, and even more so, hecausc the said consent .deerc'e was en- 
lered exclusively and expressly upon the condition that such ivcital 
(l)ecoming an adjudication when entered) should Ik* a |tarl of the 
<l(*cree it.sclf; that neither the agreement of the parties, nor the decree 
itself, admitted any facts which met or overcame the averments 
of the answers; that the averments of fact in the answers, deny¬ 
ing the allegations of the hill that the defendants had violated any 
law of the United 8tates, standing admitted of reconl, as they do, 
conclusivelv causes the record to di.sclose no ca.<e or controversv be- 

• t 

tween the Govei'iiment and the defendants, such as is re(piired by 
the Federal Constitution before the Federal courts can take juri.s- 
diction, and the court was wholly without any jurisdiction, power, 
or judicial authority to enter any decree against the defendants in 
the j)remises, and ])articularly the said consent decree which was 
actually .spread upon the minutes of this court. 

9. Your ])etitioner further avers that the courts of the United 
8tates, including this court, are of limited jurisdiction; and ihe 
record must allirmativelv show the facts nece.<.'^arv to sustain its 
juid.<diction; that there is no ])resumption of juri.<diction, as in the 
ca.se of a common law English or 8tate court, iinle^s the contrary 
ap|)ears, but the record must show allirniatively that the court has 
authoritv, under the Federal Constitution, to hear and determine the 
case {Dred Scott c. San ford, 19 Howard 401 ; Ttirn< r r. Bank of 
XftrtJi American, 4 Dallas 11; Jackson r. AsJtfon, (S Peters 148; 
Ex Parte Smith, 94 U. 8. 450; Robertson v. Cease, 97 U. 8. 048) ; 
that even if it he presumed that all the facts nece.S'^arv to give the 
court juri.<diction to render the particular consent decree which was 
entered in this suit, vet the said decree i> void on its face beeause 
it shows no facts to sup})ort the jurisdiction of the court, but on the 
contrary, the provision of the decree that it shall not constitute an 
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jHljudication that tlic defendants liave violated any law of the 
United States aflirinatively destroys any possible basis upon wbieb 
the jnrisdietion of the eonrt can be upheld. 

( \ S. (’onf<flfntion. Art. Ill, See. 2; 

Muskrat v. U. S., 210 U. S. 34t), 55 b. Ed. 240; 

Fairchild v. Hughes, U. S. Adv. Ops No. 10, p. 200, Apr. 1, 
1922; 

Windsor v. McVeigh, 98 U. S. 274, 33 L. Ed. 914; 

Meguire v. Conwine, 101 U. S. 108, 25 L. Ed. 899; 

Reynolds v. Stockton, 140 U. S. 254, 35 L. Ed. 404; 

United States r. Trans MUso\iri Freight 58 Eed. 58; 

Kreider v. Cole, 149 Eed. 047; 

Reitples Bank v. (rilson, 101 Eed. 280, 291; 

270 Monday r. Ea?/, 34 N. J. L. 418; 

State r. Xast, 108 S'. W. 503, 507, 508 (Mo.) ; 
irrt/.«o?i r. Bair, 74 So. 417 (Ela.) ; 

(iriifith V. Henderson, 45 So. 1003 (Fla.) ; 

Israel v. Reynolds, 11 111. 218, 223; 

State V. Baughman, 38 Ohio St. 455, 459; 

Halder v. Pullen, 9 Jnd., 273^ (>8 Am. Dee. tPiO; 

Stallord Introdnetion to “The Law Kestated^'; 

Iln.uibes ‘‘The Law Restated,” paj»:e 27; 

1 Hughes Eioeedni’e, ]>a^es 22, 23), 58, See. 5fl, 05, ll.‘>. See 
21, 154, 150, See. 41. 

1 ) C. .1. <23, See. 13, <2«); 
hi. 734, See. .‘>4; 

Id. 783, See. 77; 

Id. 827, Sec. 140; 

Id. 915, Sec. 300; 

21 C. J. 157, Sec. 139 Note 50 (a ); 

Id. 485, Sec. 565, Note 7; 

Id. 548-551, Sees. 070-073; 

Id. 560, See. 694, Note 2; 

Id. 642, See. 821 ; 

1(1. 688, See. 861, Note 42 (5) ; 

Id. 813, Notes 13-18; 

Id. 814, See. 905; 

2 H. C. ].. 31, See. 9. 


10. Your j^etitioner further avers that the court has no power to 
ini])Ose any }>enalties other than those provided in the statute; 
that this suit is fih'd under the Antitrust laws; that Section 1 of the 
Sherman Act prohibits contracts, combinations, or conspiracies in 
restraint of trade; that Section 2 of the said act prohibits monopoliz¬ 
ing or attemf>ting to mono]>olize trade; that the Clayton Act ])ro- 
hibits discrimination in ])riees and unfair practices which sub¬ 
stantially lessen competition; that |)crsons violating the Sherman 
Act are thereby declared guilty of a misdemeanor, ])unishable on 
conviction by a line ncjt e.xceeding .$5,009, or by imprisonmenl 
iKjt exceeding one year, or both, in the discretion of the court; 
that each statute invests the courts with jurisdiction to i)revent 
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and restrain violations of it; that hv neither act is the coiiit an- 
tliorized, either expressly or hy iini>lication, to enjoin a defendant 
absolutely from enga^jjin^ in husiness in any circumstances or under 
any conditions; that the utmost limit of the jurisdiction and the 
j)Ower of the court, in such case, is to enjoin the defendant from 
agreeing, combining, or conspiring with others to restrain trade by 
monopolizing, or attemj)ting to monopolize, trade, in violation of 
the KSlierman Act, and from violating the Clayton Act by illegally 
discriminating in prices or by indulging in unfair practices; that 
in this case the court has perpetually enjoined each defendant, in¬ 
dividually and independently, from owning any interest whatso¬ 
ever in certain business and from manufacturing and dealing in 
certain described commodities defined in the said consent 
271 decree as unrelated lines; and that the said consent decree 
is therefore beyond the jurisdiction, power, and authority of 
the court, and is void. 

Wind.wr v. 0:> U. S. 274, 22) L. Kd. 914; 

Campbell v. Porter, 192 U. 8. 478, 40 L. Ed. 1044; 

Cooper V. Reynolds, 10 Wall. 808, 19 L. Ed. 981; 

Nash V. Williams, 20 Wall. 226, 22 L. Ed. 254, at 257 and 
258; 


United Statefi v. Walker, 109 V. S. 258, 27 L. Ed. 927; 

Re Sawyer, 124 U. 8. 200, 81 I.. Ed. 402; 

Rjr Parte Neil sen, 181 V. 8. 17(), 2)8 L. Ed. 118; 

Ex Parte Cuddy, 181 V. 8. 280, :)8 I.. l\d. 154; 

United States v. Am. Tobaeeo ('o., 191 I'ed. 871, 882, 888; 
Kreider v. Cole, 149 Eed. 047; 

Powhatan Coal A* f/. Co. r. Ritz, Jadye, (>0 W. Va. 495, 404, 
56 8. E. 257; 

Chapman v. Parsons, Judge, 66 W. Ya. 807, 66 8. E. 461; 
Paul V. Willis, 69 Tex. 261, 7 S. W. 857; 

Lewis V. Allred, 57 Ala. 628; 

Folger v. Insurance Co., 99 Mass. 267; 

Fithian v. Monks, 48 Mo. 502; 

Seamster v. Blackstoek, 88 Va. 282. 2 8. E. 86; 

Anthony v. Kasey, 88 888, 5 8. E. 17<); 

8tory’s Equity Pleading, 8ec. 10; 

2 High, Injunctions (4th PM.), 8ec. 1425; 

Hughes, The Law Restated, page 25. 8ec. 7; 

15 C. J. 810, Sec. 106; 

15 C. J. 725, Sec. 18; 

Id. 784, Sec. 34; 

Id. 802. Sec. 101. 


11. Your petitioner further avers that the jurisdiction of the PYd- 
eral courts is derived from the I'ederal Constitution and laws, and 
from no other source or sources whatever; that consent of parties 
cannot confer jurisdiction or ])ower on the court to enter a decree 
which the court had no jurisdiction or power to enter under the au- 
thoritv conferred on it bv the Constitution and laws; that the record 
must allirmatively show the authority of the court to proceed to 
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or (l<‘(*rt‘(‘. jmhI lo onlf'r (In* iiMiticiiljn' <lccr(“(* which 
ho(*n ('I'h(‘ Law K(‘:^tat(*<l, Inlroihiclorv (Miaplcr, pa.uc.< 12, 

lo, and 1 1. )K‘r Mi'. .lnstic(‘ SlalVoul: 1 Iliuh on lnjnnction.«j (1th 
Kd.), ])a^(‘ 4.S. ]>ara^raj>h 21 ; 1 lln.i;h(‘.< on Procedure, |)a<i,e.s 22 and 
22) ; tliat in this case, the only faets hefoie the court are the aver- 
nients of the answers of the defendants denying all of the material 
allegations in tlie hill of complaint, and the deeree itself e.\pre.<sly 
jjrovides that it does not adjudicate that the defendants have violated 
any law of the United States; that in the ahsence of facts jn-ovin^, 
or tendini*: to ])rove. a violation of the Antitrust laws, and in the 
absence* of admissions of the neces.sirv jurisdictional facts, the court 
is wholly without jnri.^diction. under the Uon.^titiition and laws, in- 
clndin.i[>; the Antitrust laws, to enter the decree against the de¬ 
fendants in this cause, or any decree aj^ainst them, and the eon- 
.<ent of the partie.s could not confer on the court the jnris- 

elietion necessary to authorize the action which was taken in 

•/ 

spreadinn the consent decree upon the minutes of the court. 
FairrJtihl c. IIiH/Jifs, V. S. Adv. Ops. No. 10, p. 200, April 1, 
1022: 

Srrilh-fa, rfr. r. lU'Un Land (iranf, 242 U. S. oO.’). 01 1,. Kd. 
7)14: 

Mnrkrnt r. Vnifrd States, 210 U. S. 240, 7)7) L. Kd. 240; 
Hard'nuf r. llanVniff, 10(S V. S. 2>17, 40 L. Kd. 1000: 
l*lttsJnn'(fh ('. A >7. L. Htf. Co. r. 22 Wall, .‘522, 22 L. 

Kd. S22: 

r r. 140 i*Vd. 047; 

State r. Xa.^t, lOS S. W. ."iOS, 7)()0 (Mo.) ; 

State r. Maeneh, 217 Mo. 124, 117 S. W. 27); 

Manrtta r. Henderson , 121 (Ja. 200. 40 S. 1'7 212; 

Sen nett e r. Fidiee Jartf, 7)0 So. 07)2 (La.) ; 

Story I'apiity Pl(*a<lin^, Sec. 10; 

Stafford, Introduction to ‘‘The Law Ke.^tated,’' pa^es 12 to 14; 
Ilnuhes ‘*44ie Law Restated,” ])a,iie 27), See. 7; 

1 Hughes, Procedure, ])ajj:es 22, 22, 7)7, 07), 112, Sec. 21, 12G, 
Sec. 20), 127, 174, 17)0; 

1 Ili*^!!, Injunctions (4th Kd.), 4«S, See. 21 ; 

17> C. d. 720, Sec. 27; 

Id. 802, Sec. 101, Notes 0. 17: 

Id. 844, See. 104; 

21 Id. 812, Notes 12 to 18; 

Id. 814, Sec. 007); 

Id. 817), Notes 7)7), 7)(); 

Id. 017). See. 200: 

2 R. i\ L. 21, See. t>; 

7 Id. 1020, Sec 70; 

17) Id. 042), Sec. 80; 

1<1. 047, Sec. 00. 


12. 77)nr petitioner further avei*s that the opinion of the court, 
denyin.u: intervention, states that the lefnsal of the defendants to 
admit any violation of the law may well have been a prceautioii 
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a^ain.st the use of .sueli admissions in a eriminal proseeution; lliat the 
eouit was referrinu; to the lan^ua.ue of the deeree, whieh r(‘eites 
that th(‘ decree* shall not constitute or he eonsid(*ied jis an adjudica¬ 
tion tljat the def(*nd[uits, or any of them, have in fact vieilatcd any 
law of the Tnited Stat(‘s; that this provision was the vital condition 
upon which the consent decree was entered: and that the said condi¬ 
tion cannot he modilieel or lead out of the said decree for the puipose 
of estahlishin^ or sustaining;- the juiisdiction of the court to enter it. 
2 K. (’. L. :U, Sec. U: 
lo Id. (>4t>, Sec. ltd, .\ot(* '*>: 

21 C. .1. 81:;, Notes <> to 12 ; 

Id. 817), Notes 81 to 8:;; 

Id. 8](), Sec 7). 

27:; 1:;. Your petitioner further alleges that when the court 

has e.xceeded its jurisdiction, it should take apj)ropriate step^ 
to correct its action and should ol record declare the decree void for 
want of jurisdiction whenever the matti'i* i< called to its attention hy 
either or any party, or hy a)nlcnf< riirlfr, or it should act sna sponfe. 
('aiuph('ll c. Porfrr, 1()2 V. S. 478, 4(t h. Ivl. Idll; 

Krf'lder v. f'o/c, 14d IVd. (>47; 

1 IIui»hes Procedure 82; 

17, C.^J. 7.42, Sec. 27, Note (18, 8.',2. Sec. 171; 21 Id. lt)2, 
Sec. 14(), lt>8. Sec. 141), 184, See. 171. 

14. Your petitioner further avers that, for rc'asons apparc'ut on 
the face of the record, the said consi'iit decree of f'(‘hruarv 27, ld2d, 
is void, and lapse of time cannot validate it. 

ir/zn/.s-or r. D:! P. S. 274, 2:; h. I'd. 1)14: 

Kn 'uh'v r. f'o/r, 141) I'ed. <>47; 
lo (7 .1. 824, Sec. 144, 817, See. P>4. 

17). Your j)etitioner further avers that it is entirely without any 
plain, ade(juate, or complete remedy at law, in the premises: that 
the court is in error in statinu in its oj,inion that if the decree was 
entered into hy Armour tV: Company for the purpose of preventing 
the fulfilment of any legal obligations it might owe to the Canneries 
under it, an action at law in the proper forum would afford relief, 
since an action at law for damages for anticipatory breach of the said 
contract would not restore to your petitioner the distribution facili¬ 
ties necessary to the moving of its commodities, hut would leave your 
j)etitioner (as it and its associates are now h'ft) subject to the dicta¬ 
tion and control of the wholesale grocers: that in your petitioner’s 
application for intervention, the contract hetw(‘(*n it and Armour <Sc 
(V)mpany is set out in full in paragra[,h 11 th(‘reof, and the said 
contract, among other things, provides that in case governmental 
action materially interferes with the i)erformance of the contract 
by Armour & Company, the .slid coiujiany should have the right 
to cancel and terminate its agreement hy giving sixty days’ written 
notice to your petitioner of its intention so to do. and should not he 
held liable for any loss resulting therefrom; that if the said consent 
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])(“ vuli<l, Il)0 s{n<l AniMnn- vV (’oinpaiiy arc IIutcIa’ enjoined 
fioin eairviiii; out il.x .slid eonirael with your piditioner, no matter 
wliat may have lieen the i‘ea.'^on.< of Anmair iV: ('ompany for a^reein^ 
with the Attorni‘y-(Jeiu'ral to th(‘ consent <l(*eree in this cause*; tliat 
if the said consent decree is void, and this court so declares, your 
j)etitioner will then he in position to assert its rights under the sai<l 
contract; hut if tlie said decree he valid, it constitutes a ])erpetual 
harrier against the assertion hy your petitioner of any rights under 
the said contract hi'tween your petitioner and the said Armour I'c 
Com]>any. 

1<>. A’our p(*titioner further aveis that the said con.<ent decree of 

Fehiuarv 27. 1020, is in effect a contract between this court and the 
« 

]>arties to this suit, re.iiardle.ss of the rights of any third parties, 
including: paiticularly your petitioner; that this court has no 
274 ]>ower to cfintract, or allow othei*s to contract, the exercise of 
its judicial functions to consentinii; jiarties before it, hut 
its jurisdiction must re.'^t exclusively upon the (’onstitution and 
laws of the Tnited States, and not uiion contract or convention; 
that all Federal courts are creatures of written law; that all Federal 
courts are of limited jurisdiction; that the lecord in Federal courts 
mu.st aflirmatively show juri.sdiction; that it is the duty of every 
Federal court to make sure that it has juri.sdiction, and so soon as 
the absence of jurisdiction is noticed the ca.se must he sto])])ed, no 
matter how far it has .<i;one; that a Fe^leral court can ent(*rtain no 
suit except hy authority of an exjncss written enaciment; that no 
J‘V*deral coui*t can exercise any jurisdiction not i»iven to tiie Fnited 
States hv the .'^econd .section of the ddiird Article of the lA'deral 
(’on.stitution; that neither CVm.ure.ss nor consent of ]»arties can ex¬ 
tend the jurisdiction of Federal courts beyond the constiutional 
.urant; tliat Federal courts are careful to exercise no jurisdiction not 
clearly there: that Congress is always anxious to restrict, and not 
to enlarge, the jurisdiction of tlie Federal courts; that no inferior 
Federal court can exerci.se any juri.sdiction except it can point to the 
particular act of Congress conferring such jurisdiction upon; that 
the con.stitutional grant of judicial power is not self-executing; that 
Congress lias never provided for the exercise of more than a jiart of 
the judicial power given hy the Con.stitution; that unnece.s.sary ex¬ 
tension of the jurisdiction of Federal ciiurts is undesirable; that Fed¬ 
eral courts have no common law juri.sdiction, civil or criminal ( Ro.se, 
Federal Juri.sdiction and Procedure, Second Edition, pages l-dh) ; 
and that the said con.sent decree entered in this suit is therefore 
void on the face of the record, and should be .so declared hy this 
court. 

17. Your ]>etitioner further avei*s that the record in this cau.se 
shows a conflict of rulings on intervention; in that the National 
Wholesale (irocers As.sociation, and the Southern Wholesale (Irocers 
A.s.sociation (whose name is now American Whole.sale (iroceis A.s- 
sociation), neither having any .sjiecial intere.st in the subject matter 
of this suit, have been permitted to intervene herein hy the order 
of this court, after full arguments hy counsel and thorough con¬ 
sideration by the court, and the application of your jietitioner, Cali- 
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fornia Cooj>eiative ( aiineriej^, liavin^ a special interest in tlie si ii)j eet 
matter of this suit, lias been ilenied, the presiding jiistiees. not being 
the same in the several instances mentioned. 

18. By reason of the matters and things hereinbefore set forth, 
your [letitioner should he accorded the right or privilege of inter¬ 
vention in this suit, for the protection of its rights in the premises. 

Wherefore, the premises duly considered, your petitioner respect¬ 
fully prays as follows: 

1. That after due notice of this [letition to all parties in interest, 
a rehearing may he granted to your petitioner on its aptdication for 
leave to intervene herein. 

2. That on such rehearing, the apjdication of your petitioner for 

leave to intervene may be granted. 

27.1 3. That on such rehearing and inten ention being granted, 

the said consent decree of February 27, 1920, may be declared 
null and void, as beyond the jurisdiction, ]^ower, and authority of 
this court. 

4. That your ])etitioner may have such other and further relief 
in the [uemises as mav be just and proper. 

c.viJfohxta coopkbative caxxekies, 

P>v EPAXK .1. lIOCiAX, 

Attorney. 


DiS'fRICT OF COLUMIilA, SS 

Frank J. Ilogan, being first duly sworn, deposes and says that he 
is the attorney of the California Coojierativc Canneries, the petitioner 
named in the foregoing petition for rehearing by it by him sub¬ 
scribed, and that he is duly authorized to sign the said petition and 
to make this atlidavit: that the foregoing ]>etition for rehearing 
contains the s]>eeial matteis or causes on which such rehearing is 
applied for; that the fads therein stated are true, and that the said 
petition is not filed for the ])urpose of delav. 

■ FKAXK J. IIOGAX. 

Subscribed and sworn before me this 10th dav of Januarv, 192.3. 
fsEAL.l MARIE McDOXALl), 

Xotary Putplir, I). C. 

An.^trer and Ohjectlttn.^ of American Wltole.^ale (irocers J.s'.soc/af/rm 

et at. to Petition for Pehearing, At. 

Filed February .3, 1923. 

♦ 3|c :1c ♦ * * ♦ 

Come now American Wholesale Grocers’ Association, Henry G. 
Sear'< ( ompany, John Hoffman and Sons Company, Mason, Ehrman 
A Company, J. M. Radford Grocery Company, Southern Distributing 
('ompany. Hall Grocery Company, Albert >iackie A Com])any, Ltd., 
The Hicks Company, W. D. Cleveland A Sons, Rapides Grocery Com- 

18—4395a 
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pany, and Oliver Finnic Grocery Conipany, and answcrini*; and ob¬ 
jecting to the j»;rantin<z: of tlie ]>etition of California Co-oj)erative 
Canneries filed herein on January 11), 102.‘>, seeking; a rehearing on 
the opinion of this Court, entered in the above styled case on the 
IGth of October, 1922, say: 



‘> 

♦>. 


These interveners admit the correctness of the alienations of para¬ 
graphs 1 and 2 of said ])etition of sjiid California Co-operative Can¬ 
neries, and deny paragraph of said petition. 


27G 


Referring to paragraph 4 of said petition, interveners named above 
admit that said Californiji Co-oj)erative Canneries made the conten¬ 
tion therein stated, but these interveners denv the correctness of the 

/ V 

stated contentions. 


Answering paragraph 5 of said ])ctition of said California Co¬ 
operative Canneries, the interveners hereinbefore named resi)ectfully 
refer to the decree entered in this case on Fehrutry 27, 1920, for a 
full and accurate statement of the provisions thereof; hut the inter¬ 
veners deny that siiid decree or any part thereof is erroneous or in 
violation of any law, .‘Statutory or common, and they deny the said 
decree is against public [>01 icy. 


With specific reference to the cases cited by the said California Co¬ 
operative ( anneries at the end of paragraph 5 of its said petition, 
these interveners respectfully submit: 

Huhstantially petitioner in the cases referred to beginning with 
that of Cnited States vs. Addyston Pipe Company, 85 Fed. 271, and 
concluding with the text 19 R. C. L. ])age 12G, seek to establish the 
principle of law that covenants, to go out of husine.ss, must he ancil¬ 
lary to the main purpose of a lawful contract and necessary for the 
protection of the convantee. With such a principle and statement 
of the law these interveners are not in disagreement. Such a prin- 
cij)le, however, has no application to the facts in the instant case. 

Throughout the petition for rehearing the petitioner confuses 
jurisdiction with procedure. It is not claimed by petitioner that this 
court is without jurisdiction to enjoin monopoly and re.straints of 
trade, nor is the claim definitely presented that atteinjits to monop¬ 
olize and tendencies to restrain trade may not he .^to])ped before they 
become effective. The Anti-Trust statutes s])ecifically confer juris¬ 
diction hut seemingly the petition for review is based on the fallacy 
that the court lost juri.sdiction hecau.^e the allegations of the origi¬ 
nal hill were denied. The contention, vaguely made hut nowhere in 
the })etition definitely stated, means just this: “It was jurisdictional 
error to enter a decree by consent so long as the allegations of the 
bill remained denied.When the contention of the petitioner is 
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llnis roduced to a definite statement, the fallacy becomes obvious. 
If jiroof were recjuired, which it was not when by consent it was 
waived the action of the couii; was merely an error in [irocedure. 
Such error must be corrected by ai)i>eal within the time provided 
hy law or by bill of review, as authorized by Equity Rule 62, of this 
court. XeUher of these methods having been adopted, the decree 
cannot he set aside after the expiration of the term at which it was 
entered, nor in any event can a stranger to the decree take advantage 
of error, had there been error. 

It is not neces.^arv to take the time of the Court to analvze each of 
the citations in paragraph 5 of the Canneries' petition. Brief refer¬ 
ence, however, may be made to one or two of the illirstrative cases. 

The Addyston Pipe (ase dealt with contracts having as 
277 their purpose effectually to restrain competition, and which 
tended to and did create a monopoly. While the Court dis¬ 
cusses the general principles of sales of business and convenants to 
refrain from continuing the particular business which was the object 
of the sale, the whole case shows that such agreements as were there 
under discussion to refrain from doing a certain business were with 
definite purpose of restraining interstate trade. In the same case on 
appeal the Supreme Court states this fact very clearly and says: 


“While no jiarticular contract regarding the furnishing of pipe 
and the price for which it should he furnished was in the contem- 
])lation of the jiarties to the combination at the time of its formation, 
yet it was their intention, as it was the pur])ose of the combination, 
to directly and by means of such combination increase the jirice 
for which all contracts for the delivery of j)ipe within the territory 
above described should be made, and the latter result was to be 
achieved by abolishing all competition between the parties to the 
combination." 


See the case in the Supreme Court reported, 175 U. S. 211, 240; 
44 L. Ed. 166, 147. The Addyston Ripe case is explained and 
limited in the case of Anderson vs. C. S., 171 U. S. 604, 617; 43 
L. Ed. 300, 306. 

The Dr. Miles Medicine Company case, 220 U. S. 373; 55 L. Ed. 
502, is another case where the agreements involved, as stated hy the 
Supreme Court: 

“had for their pur])ose the control of the entire trade." 


The case of John D. Park vs. Hartman, cited bv the Canneries, 
is a parallel case to the Dr. Miles Medicine Company case. Similarly 
it may be shown that none of the cases relied on have ajiplication to 
the issues here, where the conseixt decree was to prevent restraint of 
trade and monopoly; and not as were the agreements in the Pipe and 
Medicine cases to effectuate such restraint and such monopoly. The 
instant case is more analagous to the decree in the case of V. S. v.s. 
American Tobacco Company, 221 U. S. 106, 18S; 55 L. Ed. 663, 
607, where in discussing the decree that should be entered, the Su¬ 
preme Court s])oke of a disintegration of the several connected cor¬ 
porate businesses, and pointed out that it might be necessary 
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“by Wcay of an injunction rcstrainini!; the inoveincnt of the products 
of tlie combination into cbanncls of intci^tatc or foreign conuncrce, 
or by tlie a|>])ointincnt of a receiver, to ijivc effect to tlie rc(|uire- 
ments of the statute.” 


What is here involved is that whi(*]i is speeitieally autliorized to 
be enjoined by the Acts of Conu;ress. Tlie Sherman Anti-Trust Law, 
section 2, makes guilty 

“every person who shall monopolize or attempt to monopolize.'' 
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a 


Section 4 of the .sune statute authorizes injunctions 
to prevent and re.«strain violations of this act.” 


Attemj)ts may be ])revented before they become successful. 

AVhen there is considered the allegations of the original bill filed 
in this cause, the findings by the Federal Trade ('ommission, the 
facts set out in the intervention filed bv the American Wholesale 
Grocers’ Association, and the facts stated in the Committee's ro[)ort 
on Senate Resolution 211. referred to on the hearinu, of this ])etition, 
it is clearly shown that there was an attem])t to monopolize, if not 
actual monojKily of the distribution of food products, by the defend¬ 
ants in this ea.'se. 

In the Clavton Law, section M, there is further authority to seize 
him who attempts to violate the law and .^toj) him before his attempt 
is successful. Section 3 of the Clayton Law in so far as it is here 
aiiplieable, reads: 


“That it shall be unlawful for any person cnji;aged in commerce, 
in the course of such commerce, to * * * make a sale or con¬ 
tract for .Side of j>;oods, * * * f^j. eonsum])tion or resale 

within the United States or any Territory thereof or in the District 
of Columbia ♦ ♦ * ^vhere the effect of such ♦ * * 

or contract for sale * * ♦ be to * * * tend to create 

a monopoly in any line of commerce.” 


What this Court did in the decree of February 27, 1920, and what 
your honor here jiresidin^I did in your opinion of October 10, 1922, 
was merely to enforce the |)rovisions of the Anti-Trust Laws, and the 
same rulings would have Ix'en approj)i*iate with the proof indicated 
in the documents aforesai<l ha<l tlie decree been entered after hear¬ 
ing instead of by consent. 

It certainly does not weaken a decree that the defemlants con¬ 
sented to its entry. If the allegations and tho lindings of the Fed¬ 
eral Trade Commi.ssion are true, then even though defendants had 
contested the entry, of any decree, it would have been right and 
proper to have entered the decree of lALruary 27, 1920, All the 
Court did here was to stop before it became fully successful the at¬ 
tempt to create a mo.st dangerous monopoly; and the defendants, 
by agreeing to limit their business to that which was legitimately 
within the scope of their respective enterprises, were as stated by the 
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Court ill Oliver vs. (Jiliiiorc, o’2 Fed. Kep. 5G2, 567, adapting their 
businesses to 

“tlie line of the modern division of labor” with the result, as fur¬ 
ther stated by the Court, to 

‘‘prove of advantage to the community.” 

6 . 


For answer to paragraph 6 of said petition for rehearing, inter¬ 
veners hereinbefore named deny the same and say that the 
276 Attorney-Oeneral, under statutes hereinbefore copied, had 
authority and it was his duty to stop the defendants from 
their attem[)ted mono[)oly of the food ])roducts of the country; that 
if it were necessary, as the allegations showed it was, that there 
should he a division of labor and a discontinuance by defendants of 
some parts of their husine.^s in order fully to enforce the law and 
effectuate the object of the Attorney-deneral to prevent this attempt 
at monopoly, the Courts have full authority to act. 

These interveners further say that the injunction decree herein 
was not a contract reipiiring defendants to abandon a lawful busi¬ 
ness, but was an injunction comjielling the defendants to cease from 
a business, the continuance of which tended to create a monopoly 
and to restrain intercstate trade. 

Selling groceries is per se lawful. So is “peaceable persuasion” by 
labor organizations. Hut either selling groceries or peaceable per¬ 
suasion may be j)art of an illegal scheme, and thus a proper subject 
for an injunction. 

In Duplex Printing Press Co. v. Dcering et ah, 254 U. S. 443, 465, 
41 Sup. Ct. 172, 176, 65 L. Fd. 346, 16 A. L. R. 196, the court 
defines the cons[)iracy which is prohibited and which may be en¬ 
joined, as follows: 


“The accepted definition of a conspiracy is: ‘A combination of 
two or more persons by concerted action to accomplish a criminal or 
unlawful })urpose. or to accomplish some purpose not in itself crim¬ 
inal or unlawful bv criminal or unlawful means’ * * * jf 

purpose be unlawful, it may not be carried out, even by means that 
()thvnrk(‘. u'ouhJ he legal: and, although the i)urpose be lawful, it 
may not be carried out by criminal or unlawful means.” (Italics 
supi)licd.) 


After discussing oilier decisions, the court further in the Du¬ 
plex Printing Case said: 

“It is settled by these decisions that such a restraint produced by 
jieaceable persuasion is as much within the prohibition as one accom- 
])lished by force or threats of force, and it is not to be justified by 
the fact that the jiarticijiants in the combination or conspiracy may 
have some object beneficial to themselves or their associates which 
possibly they might have been at liberty to pursue in the absence of 
the statute.” 
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Answeriiiu; ]»araii;r}i]*li 7 <»f said potitioii for rolicariiii!;, intcMVoners 
lioroinl)ofore naniod deny the same and .siy that this Court had full 
jurisdietion, power, and authority to enjoin the defemhmts as they 
were enjoined in the decree of February 27, lh20; that the (’onrts 
are not eoinpelled to wait until a inono])oly has been fully estab¬ 
lished and restraints of trade have been nia<le elTeetive, before pre¬ 
venting; same, hut it is the duty of the Court, as was done in this 
ease to enjoin those attempts, the eompletion of which would effectu¬ 
ate mono[)olies and restraints of trade. 

280 Referring specifically to the cases cited in the petition for 
review in i)ara<iraph 7 thereof, these interveners respectfully 

submit. 



case. Referring to the [)a^ies of the official edition, it will he seen 
that amon^j: the charges made in the Swift ease, as in this ease, was 
the charne that the railroads were ^ivin.u; preference to the packers. 
( Ra^e o04.) It was charged in the Swift ease and is ehar<ied here, 
and is true, that the defendants in that ease and in this ease were 
eonspirinjj: to monopolize the distribution of certain nanuMl commodi¬ 
ties. (Raji(* of to.) 

In speakinjij of the riil(*s of pleading, Mr. .Iustic(‘ Holmes denic'd 
the contention that a hill in e(piity should he as specific as an in¬ 
dictment, and referring to a hill in ecpiity, said: 


‘‘But it is to he taken to mean what it fairlv convevs to a dis- 

• • 

])assionate reader hv a fairly exact use of En<^lish speech.” (Ra<>;e 
dflf).) 


And referring to the general scheme, Mr. Justice Holmes further 
said: 


“The scheme alleged is so vast that it presents a new problem in 
pleading * ♦ * elements, too, are so numerous and shift¬ 

ing, even the constituent parts alleged are, and from their nature 
must he, so extensive in time and s[)aee that something of the same 
impo.‘>:sibility a[)plies to them.” (Pages 305, 300.) 

Further Mr. Justice Holmes: 


“It is suggested that the several acts charged ai(‘ lawful and that 
intent can make no difference. But they are hound together as the 
j)arts (ti‘ a single ]>lan. The plan may make the parts unlawful.” 

And further: 


“But when that intent and the consequent dangerous probability 
exist, this statute, like many others, and like the common law in 
some cases, directs itself against that dangerous probability as well 
as against the completed result.” 
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Tlie reading of the Swift enso shows tlie necessity for sncli an in¬ 
junction as was rendered in this case. 

The ('armories also cited the case of New York, New Haven & 
Ilartfoi-d Railroad (.'orni)any vs. Interstate Commerce Commission, 
200 U. S. 361, 50 L. Ed. 515, which has no application whatever to 
the facts here. That case dealt with an alleged violation of the Acts 
to regulate commerce, and in substance holds that an injunction 
could not merely prevent general' violations of law, but must refer to 
specific violations. Here the decree specifically mentions the things 
that are enjoined. 

The case cited by the Canneries of United States v. Agler, 62 Fed. 
824 supports the decree in this case. In the Agler case it was claimed 
that the injunction was void because the bill was demurrable. Dis¬ 
trict Judge Baker discussed the right of the United States to 
281 obtain an injunction prior to the Sherman Act, and said that 
one of the purposes of the Sherman Act was the “checking 
and arresting of all lawless interference,” and that it applied to capi¬ 
talists, monopolists, and laborers. And the learned judge, in lan¬ 
guage appropriate, here said: 

“It is a praiseworthy purpose, in the midst of tumult and excite¬ 
ment, when lawlessness seizes upon the arteries of the commerce of 
the nation, for the courts of the land, in their peaceful and orderly 
way, to lay their hands on these men, and bid them cease. It is a 
lawful thing—a eornmendable thing. The law gives them that 
power.” 

The other two cases cited bv the Canneries and the text from the 
Ruling Case Law have no ai)plication to the facts of this case. Peti¬ 
tioners forget, or at least disregard, the fact that the defendants in 
this case, the only i)arties who may complain of the decree, have con¬ 
sented to the decree. The (tanneries ostentatiously ignore the law 
with relation to consent decrees. 

In 23 Cyc. 729 there ai)pears a short statement buttressed by ample 
authority of the applicable rule. The statement follows: 

“A judgment by consent operates as a waiver of any defects in the 
process or pleadings, or irregularities in the previous proceedings, or 
grounds of objection whicli would have constituted errors in the 
judgment if rendered ut)on trial, provided they do not go to the juris¬ 
diction.” 

Ruling Case Law Vol. 19, Sec. 347, states the rule in similar 
language: 

“Decrees are frequently entered on consent of the parties, and this 
fact should be recited. Such a decree, when entered, is binding on 
the consenting parties, and it cannot be heard or reviewed except on a 
showing that consent was obtained by fraud or that the. decree was 
based on mutual error.” 

(Jting Adler vs. Van Kirk Land, etc., Co., 114 Ala. 551, 21 So. 
490, 62 A. S. R. 133. 
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Daiiieirs Chan. Plead. & Prac., 4t]i Kd., Vol. 2, pp. 073, 074, .says 


“It may he mentioned, with n'ferenee to the siihjeet of consent 
causes, that a decree or order, made hy consent of the counsel for 
the parties, cannot he set aside, either hy rehearing or ap]>eal, or hy 
hill of review; unless hy clerical error anythinii has heen inserted 
in the order, as hy consent, to which the ])arty had not consented; in 
which case, a hill of review might lie.” 


An interesting application of these rules was made in Pnited States 
Construction (’o. vs. .Armour J’acking ( o., 33 Ok. 170, P2S Pac. 371, 
where it was said: • 


“There is out* principle of law which conclusively determines this 
case, and that principle is that a court has no powei\ after 
2S2 stipulation for .settlement, agreed to and signed hy all the 
parties in interest, has heen tiled, and after judgment has 
heen entered in accordance with such stipulation, to vacate jjnd set 
aside or modify the judgment after the terms at which it was ren¬ 
dered, in the ahsence of fraud h(*tween the parties agreeing to .settle¬ 
ment hy consent or stijuilation, e.\ce))t foi- mistake, neglect or omis¬ 
sion of the clerk. In Morris vs. Peyton, 2h \V. A"a., 201, 11 S. K. 034, 
Mr. dustice (Ireen, s])eaking for the court on the (piestion of whether 
the court has ])ower to vacate a decree entered hy consent of the 
j»arties to the action, said: 

i “ ‘As such a decree is not the judgment of the court uj)on the 
merits of the ca.se, hut the act of the ])arties to the suit, it is ol)vious 
that it cannot he modified, set aside, or annulled hv anv order in the 
cause made hy the court helow without the consent of all i)arties to 
the cause ♦ ♦ ♦ could it he api)ealed from, nor modified 

hy this court, unle.ss, perhaps, it should he .so entirely foreign to-the 
matters in controversy in the cairse that for this or some other reason 

V 

the court helow had no jurisdiction or authority to enter such decree 
hy con.sent or otherwi.se.’ 

“* * * The judgment in this ca.se was a final ascertainment 

of the rights hy consent of the parties to the suit, and cannot he 
changed hy any suhsecjuent order of the court without like con.sent. 
Seiler vs. ITiion Mfg. (V)., 30 AV. A^a. 208, * * * In the {jhsence 

(4 fraud in its ])rocurement, and between parties sui juris, who are 
competent tf) make the consent, not standing in confidenlial I’clafions 
to each other, a judgment or decree of a court having juri.sdiction 
of the suhject-matter, rendered hy consent of partie.-J, thonfjh iiufh- 
(Hit any aHveriainment hy the court of the truth of the fart^s averred, 
is according to the great weight of American authority, as hinding 
and conclusive between the fiarties and their privies as if the suit 
had been and adversarv one; and the conclusions embodied in the 
decree had heen rendered upon controverted issues of fact and a due 
consideration thereof hv the court.” 


The validity and force of a consent decree are shown in Nashville, 
etc. K. Po. vs.'^l’iiited States, 113 U. S. 2G1, 2(;0, 28 L. Ed. ‘471, 473, 
where it was said: 
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‘‘lUit llic insurmountable clifliculty is that the former decree ap- 
j)cars upon its face to have been rendered by consent of the parties, 
and could m>t tliercfore be reversed, even on appeal. Courts of 
chancery generally hold that from a decree by consent no appeal lies, 
2 Dan ch. pr. ch. 82, Sec. 1; French vs. Shotwell', 5 Johns. Ch. 555; 
Wincliester vs. Winchester, 121 Mass. 127. Although that rule has 
not prevailed in this court under the terms of the Acts of Congress 
regulating its appellate jurisdiction, yet a decree, which appears by 
the record to have been rendered bv consent, is always affirmed, with- 
(Hit considering the merits of the cause. A fortiori, neither i)arty 
can (h'liy its effect as a bar of a subsequent suit on any claim included 
in the decree.” 

288 In Thomi)son vs. Maxwell Land Grant & K. Co., lOS C. 8. 

151, 408, 42 L. Ed. 589, 544, Mr. Justice Brewer said: 

‘‘The case falls within the general rule, that a decree made by con¬ 
sent of counsel', without fraud or collusion, cannot be set aside by re- 
heai ing, ap|)eal or review. Webb vs. Webb, 8 Swanst. 058; Harrison 
vs. Kumsey, 2 XT's. 8r. 488; Bradish vs. Gee, 1 Ambl. 229; 8. (’. 1 
Ki'nyon, I\. B. 78; Downing vs. Cage, 1 Eq. Cas. Abr. lt)5; Toder vs. 
8ansam, I Bro. F. ( \ 408; French vs. 8hotwell, 5 Johns. Ch. 555.” 

Xo better di.<cussion of the force and validitv of consent decrees 
can be found than that shown in Adler vs. Van Kirk Land, etc., (’o., 
111 Ala. 551, 21 8o. 490, 02 Am. 8t. Kcp. 188, where the court said: 

t 

‘‘It is averred in the bill that the decree in the foreclosure suit 
was ‘solely upon the consent of the parties to said cause, and that 
tnj judicial ascertainment of the facts stated in the hill pled in said 
cause was ever had;’ and that ‘said consent decree docs not and did 
not constitute an adjudication of said cause.’ The i)ur})ose of the 
pleader in making this averment, was, doubtless, to state as a fact 
that the decree was merely a consent decree, a decree agreed upon 
by the parties, and upon such consent rendered by the court, without 
the ascertainment of the truth of the facts averred in the hill, or of 
the rights of the parties therein asserted; and, as a conclusion of law 
flowing from these facts, that the decree does not operate an adjudi¬ 
cation against the land and construction company of the matters 
embraced in the Us pendens of the foreclosure suit; and the argu¬ 
ment is, that the decree is not an estoppel of record against the com- 
pany as to the amount by the decree declared to be owing uimhi the 
demands secured by the mortgage. 

“Whatever ctfect such a conclusion, if logically deducible from the 
lU'emises stated, would have upon the rights of the parties in this 
cau.se, under the averments contained in the bill, it is not necessary 
to consider; and this becaii.^e the conclusion is a non sequtur. In 
the absence of fraud in its procurement, and between parties sui juris, 
wdio are conqietent to make the consent not standing in confidential 
relations to each other, a judgment or decree of a court having juris¬ 
diction of the subject matter, rendered by consent of parties, tlunujh 
u'ithimt anil ascertaiiimcnt hp the court of the truth of the facts 
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aren't <1, is, arrar<it)if/ to (hr fjrrat irrir/hf of Atnrrican authority, an 
l/lmliiif/ amt raarlaslrr hrtirrrn thr yartirs amt thrir privirs as If the 
}<nlt hat! tu t a an atirrrsanj our, and the ronrlufdonH eintfodlcd In the 
(trcrer had hern rendrrrd upon eontrttrrrfrd l.ssnes of fact and a dne 
cons'ldrratlon thrrr(>f hy titr conrt; Freeman on Jud^^inents, sec. 705; 
(offord vs. Thorn, 0 X. .1. Eq. 722; French vs. Shotwell, 5 Johns. Ch. 
r)()S: Walsli vs. Walsh, 11.) Mass. .‘hSJ; 17 Ain. Hep. 102; Dunnian 
vs. Ilarlwell, 0 Tex. 405; (>() Am. Dec. 177; Xasliville, etc., Ky. ('o. 
vs. Fniled Slates, llo U. S. 201; Curry vs. Peebles, 82> Ala. 228; 
Ivogers vs. Prattville Mfg. ( o., 81 ^Vla. 488; 00 Ain. Kep. 171 ; Patillo 
vs. Taylor, 83 Ala. 233. 

284 “The fact that the decree in the foreclosure suit was ren¬ 
dered hy consent of |)arties does not, therefore, detract from 
its dignity, or lessen its conclusiveness, as an adjudication between 
the ])arties. Not only is such its effect, hut its consent is a waiver 
of error, ])iecludin^ a review of the decree U[)on appeal and, as a 
general rule, upon a hill of review: Thompson vs. Maxwell, 05 U. S. 
*301: Nashville, etc. Py. Co. v.<. United States, 113 U. S. 21)0; 2 
ItanielFs Chanccay, Pleading and Practice, 5th Am. Ed. 157(); Dun- 
man vs. Hartwell. 0 Tex. 405; 00 Am. Dec. 17t); Curry vs. Peebles, 
83 Ala. 227.^' 

To the .smie effect sec Short vs. Taylor, 137 Mo. 517, 50 Am. 
St. Pej). 50S. 

(’ourls of c(|nity have plenary powei*s to make such decrees as are 
requiicd to mc'ct the situation ])resented. 

Mr. Justice Story in his work on Ecjuity Pleading, after si)eaking 
of the limits of the i)owers of courts of law, said: 

‘‘Put couiis of e(piity are not so restrained. Although they 
have presciihed forms of j)roceeding, the latter are flexible, and may 
b(* suited to the different ])ostures of cases. They niay adjust their 
decrees so as to meet most, if not all, of these exigencies; and they 
may vary, (pialify, restrain and model the remedy so as to suit 
it to mutual and adveive (4aims, controlling equities and the real and 
suhstanti il rights of all the ])arties. * * * So that one of the 

most sti'iking and distinctive features of courts of e(iuity is that they 
can adai)t their decrees to all the varieties of circumstances whicli 
may arise, and adjust them to all the peculiar rights of all the parties 
in interest.’* 


Proad dcciee are neces.'^ai’v in these anti-trust suits. The defend¬ 
ants here have heen sued many times and several injunctive decrees 
laive been entcaed against them. These* were ineffective and so the 
agreement to the decree of f'ebruarv 27, 1920, was asked and defend¬ 
ants acce])ted the offered decree. The decree does prohibit the <loing 
of a business ordinarily lawful, but if it is necessary to prevent the 
business in order to keep the defendants within the law, the business 
should be stopped. Uertainlv the subject-matter of the original bill 
was broad enough to justify a court, even without Jiny agreement, in 
entering such a decree as was needed to prevent the practices de- 


SWIFT & COMPANY ET AL. VS. U. S. OF A. ET AL. 


283 


scribed in the bill. Decree® may prevent ‘‘doing specific things” 
and courts arc not powerless to enforce the act (anti-trust) or to sup- 
pi’css the illegal conihination and [)owerless to protect the rights of 
the public as against that combination. Northern Securities Co. vs. 
Vnited States, lt)3 V. S. 197. See also Standard Oil Co. vs. United 
States, 221 U. S. 1, 77, 7(S; Ihiited States vs. American Tobacco Co., 
221 I'. S. lOb; (fompers vs. Buck Stove A Range Co., 221 IC S. 418, 
438; United States vs. Union Pacific R. R. Co., 222() U. S. 479, 474. 
See also United States vs. Railway Employees, 283 Fed. 479, where 
it was held: 


“Rights guaranteed hy the Constitution are not so absolute that 
they mav be exercised under all circumstances, and without 
285 any qualification, but. like other rights, must always be ex¬ 
ercised with reasonable regard for the conflicting rights of 

other® 

“W here peaceable and lawful acts in the conduct of a strike of 
railway employees are so interwoven with the whole plan of intimi¬ 
dation and obstruction that to enjoin only assaults and other acts 
of violence, leaving defendants free to pui'sue the open and ostensibly 
peaceful part of their program would be an idle ceremony, such 
acts will likewise he enjoined.” 


8 . 

Answering i)aragra[)h 8 of the petition for rehearing of the Cali¬ 
fornia Co-operative Canneries the interveners herein named admit 
that jurisdictional allegations should appear of record, hut say that, 
when the jurisdictional allegations appear of record, there is no re- 
(piirement of law that facts supporting the allegations shall be also 
of re(*ord, and it is within the right of the defendants in a named 
case, of whi(*h the court has jurisdiction, to consent to a decree with¬ 
out admitting the truth of the allegations. 

And these interveners further show that this couil had full juris- 
dition of the suhject-matter of the suit and of the parties; and the 
parties, the only ones directly affected hy the judgment, consented 
to the decree herein, thus making unnecessary the introduction of 
anv evidnee or the recital of anv facts found. 

The Canneries, in paragra[4i 8 of their petition for rehearing, eite 

the cases of Terral vs. Ihirke Construction Co., 257 U. S. 529, and 

Iowa vs. Illinois, 147 U. S. 1. These cases deal with the old eejuity 

rule that j)ermitled a plaintilf to set down a case on hill and answer. 

It is true that the rule was that when a case was set down on hill 

and answer, oidv the averments of the hill not denied hv the answer 

«. • 

were accepted as true. But the case heie was not set down on bill 
and answer. A decree was entered by consent, and the (‘ases cited 
have no application whatever to any issue now pending before this 
Court. 

9. 


A 

intei 


nswering paragraj)!! 9 of the petition for rehearing in this case, 
rveners aforesaid admit that Federal Courts, are courts of statu- 
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tniy jiiris(li(tion, and admit tliat tlir allcijjations of the plcadin^^s 
should show jurisdiction of the sul)jcct-mattcr; but these interveners 
aver that wlien, as in tliis case, jurisdiction is shown by tlie bill 
of conijdaint, the exercise of antliority by the court can only be con¬ 
trolled by anthoiized ])roceedinf!:s to set aside what has been done; 
that, a final decree havin<i been entered in this cause and no appeal 
therefrom having been taken, this court now can not review the 
manner of exeicisiipij; the authority which was exercised in the entry 
of the decree of February *27, 1020. 

The ]»etitioner for leview in ]>ara.i;raph 0 of said petition makes 
numerous citations of eases and texts. These, and similar ones else¬ 
where in the motion, c.ppeai's formidable, but they are for- 
2<Si> midahle onlv in volume. S])eakin^ ^^enerally they establish 
principles disputed by no one, and wholly irrelevant to any 
leaal issue here, or thev are merely irrelevant. 

Occasionally, however, as niiaht be expected where so many cases 
ai*c cr>]>icd fi(»m an undiacsted Diae^'t, sf)me relevant ])rinciples are 
found, and these in no case sup]>ort the theory of the petition(*rs for 
ic'hearina. and in many cases su|>jiort the conclusions of this couit 
in denvina that j>ctition. The cases of l)i*cd Scott vs. Sanford, If) 
IIow. :2)d. 17) L. ImI. (*,P1 ; d'urncr vs. I>ank, 4 Dalhi'; 1 1 ; Johnson vs. 
.\shton. <S Peters 14<S; k7x ]»arte Smith, f)4 S. 451); Kohison vs. 
(Vase. f)7 V. S. (>18; are cited to establish the ])roposition that juris¬ 
diction is not j>rcsum(‘d in the Federal Court and that “when a 
jJaintiff sues in a coui’t of the United States, it is necessary that he 
should show in his plcadinas that the suit he brina?^ i*^ within the 
jmisdiction of the couil, and that he is entitled to sue there.” 

The above (juotation, taken from the bottom of pa.ae 401 and toj) 
of paa(‘ 402 of the oflicial opinion in the Dred Scott case, unques¬ 
tionably states the law, and the other cases just cited follow in the 
announcement of a similar princi])le. 

Put the })rinci|)le has no a)>))lication here. In this case the statutes 
of the United Slat{*s specifically and definitely jurisdiction to 
this court in this kind of a case, and there can be no (piestion of 
jurisdiction. There was no denial of the jurisdiction of the court 
ami no plea thereto And further in the Dred Scott case the Su- 
jaeme Court, at ]>aae 402, said: 

“If, however, the fact of citizen.«hi]) is averred in the (b'chnation, 
and the defendant does not d(‘nv it and put it in issue by plea in 
ahateimnl, he cannot ofiVa* evid(*nce at the trial to disprove it, and 
consecjiiently cannf)t avail himsejf of the objection in the Appellate 
('ouit unless the ditVct should be appanait in some other part of 
the record.” 

And further said the Court; 

‘‘The undisputed averment of citizenship in the declaration must 
he taken in this court to be true.” 

Petitioner for rehearing; having; established what no one denies, 
that the juiisdiction must appear on the face of the pleadinii,s. then 
pnx'ceds to c<»|»y a hui^ list of cases, and to make reference to cer- 
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tain sections of ('orj)ns .Juris and otlua* t(‘xt books. Kvidcnlly the 
compiler of the motion for rehearing*: did not sto[) carefnlly to read 
the eases and texts cited. It may he helj)fnl to tlie court to make 
reference to wind was decided in these eases and what was stated 
hy these texts. 

Tlie Constitution of the United States is cited, sliowin^; where is 
vested the judicial power of the United States. And then the case 
of Muskrat vs. United States, 210 U. S. odd, 55 L. Ed. 24d, is cited. 
This ease merely holds what no one disputes, that there must be a 
cause for controversy before the Court has jurisdiction, and 
287 that the constitutionality of a statute can not he submitted to 
the Court for consideration unless the (piestion arises in a 
justiciable controversey. (See pa.u;e 2)()1 of the official opinion.) 

The next case, JAiirchild vs. I lushes, de(*ided by the Su])reme 
Court of the United States February 27, 1022, tid L. Ed. advance 
sheets 200, merely announces the same [)rinciple as that stated in 
Muskrat vs. United States. 

In the next ca.se, Windsor vs. McATiinh, 0.4 U. S. 271, 23 L. 
Ed. 014, the Supreme Court at i)a,i*e 283 of th(‘ offieitd edition (piotes 
from the case of Cornell vs. William^, 20 Wddlace 250 as follows: 

“ ‘The jurisdiction,’ says the justice, ‘having attached in the case, 
everything done witliin the ])ower of that jurisdiction, when col¬ 
laterally questioned, is held conclusive of the rights of the ])arties, 
unless impeached for fraud.’ ” 


McGuire vs. Con wine, 101 U. S. 108, 25 L. Ed. 800, announces 
a similar general principle and one efjually inapidicahle to any is¬ 
sue here. 

The next case cited in the j)etition for rehearing is that of liey- 
nolds vs. Stockton, 140 U. S. 254, 35 L. Ed. 404. At ]>age 271 of 
the otlicial opinion the principle of that case is shown in words as 
follows: 

“In other words, that when* a complaint tenders one cause of 
action, and in that suit service on, or a|)[)earance of, the defendant 
is made, a suhseciuent judgment therein, rendered In the absence 
of the defendant, upon another and different cause of action tlian 
that stated in the complaint, is without binding forci'.” 


The principle stated is good law, hut has no possible a{)})lication 
to the facts now before the Court. 

Ihiited States vs. Trans-Missouri Freight Association, 58 Fed. 58, 
is the next cited. The ])rineipal ])ur])Ose of this case seems to have 
been to show that, when a case is heard on the bill and answer, al¬ 
legations of the bill denied in the answer are not taken as true, a 
j)roposition no one disputes, and which is not in conflict with what 
the Court did in this case. The case, however, was reversed on 
other ])oints bv the Supreme Court of the United States in UiO U. S. 
290, 41 L. Ed. 1007. 

Kreider vs. Cole, 149 Fed. 047, similarly is inai)plicable to any 
issue in this case. 
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In IVo|)l(‘’s liank vs. (Jih.^nn, 1()1 ImmI. 2<S(), next ky petitioner 
for i'(‘l)earin^ hiavin, the Court annonneed a ])rinei])le dircetly in 
eonlliet witli wliat tlie (aiineries is herein contending for. The 
Court tliere said: 

‘‘Wlien a ease is set down for liearing on hill and answer, all the 
facts well pleaded in the answer are taken as true, whether responsive 
to tlie hill or not (Terkins vs. Nichols, 11 Allen (Ma.^s.) oki; 
American Carpet Linin^^ Co. v. Chipinan, 1 It) Mass. IkSo, K; L. K<1. 

423); hnt, where it is s(‘t down for la'ariii” on hill, answer, 
2S.S and ic'plication, only those averments of the answer which 
are n'sjxmsive to the hill are taken as true. AU af/er/ationx 
therein in arohlanre or jnsfipcatlon are ilenied hi/ the replication, 
and are taken a,s untrue. \3in Dyke v. Ahin Dyke, 2() N. J. K(p 180, 
181; Story's Kipiity Pleading (lOth Ed.) p. 418, note 3.” 

Under the new rides of equity re])lications are not required to ho 
filed, and the ca.<e stands as though a rej)lieation had been filed, 
(Equity Pule 40 of this (Vmrt), so there is nothing helpful to the 
l)etitioner for rehearing in this case. 

The seven cast s cittMl next hy ]»et it inner from various State courts 
are along lines similar to those heiein referred to, and the same 
can he said of the text hooks. 

Petitioner for rehearing then cites Corj)US .Juris and rcfei*s to 
.‘several pages of both volumes 13 and 21. The roferenees are to 
statenients of well-known ])rineiples, none of which has been vio- 
lat(‘d hy what has heretofore taken i>lace in this ca.«e, and they gen- 
erallv support what has lu'cn here adjudicated hy refusing to per¬ 
mit the int(‘rvention of the ( anneries. 

Fairly rejuesentative of the principles s(‘t out in volume 15 of 
('orpus .Juris, we (piote from pages 729 and 730, as follows: 

‘■Since juri.<diction is the ])Ower to hear and determine, it does 
not depend either upon the regularity of the exercise of that power, 
or upon the correctness or rightfulness of the decision made, for 
the |)owcr to decide necessarily carries with it the power to decide 
u'roufjhi ax well ax rif/hfiji, subject to the qualilieation that the court 
can render only sucli judgment as does not transcend in extent or 
character the law which is ai)plicahle to that class of cases.” 


The ]>rinci]4es stated in the quotation above are su])ported hy 
notes of decisions of the Federal and many State courts, and are 
applicable here. This court had jurisdiction of the subject-matter, 
and. whether or not it erred in entering a judgment is a (piestion 
that cannot now he raised. 

Fairly illustrative of the references to 21 Corpus Juris and a])- 
plicahle to the situation here, we quote from the text, p]). 199 and 
170, as follows: 

“If there is not manifestly an entire lack of ecpiity juri.^dietion, 
the court will leave the jurisdiction where the parties, hy their ac¬ 
quiescence. have placed it. In such case, the objection must he 
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raised at the f)roper time, and in tlie proi)er manner, or else it is 
waived. Jn other words where a ease is presented within the jj;en- 
eral field of ecjuity jurisdiction, any feature which mij^ht lead the 
court to decline jurisdiction or to rele^^ate the party to law in the 
particular case must he seasonahly ])resented or the party will be 
deemed to have submitted to an adjudication in equity.” 


In support of this text Corpus .Juris cites more than a ])a.u;e of 
cases from State and Federal courts. If these interveners 
289 wished merely quantity, and desired to ^ive an adumbration 
of a lar^e number of cases in support of the princi})les for 
which they contend, they would copy the title and place where are 
reported all of these cases. 

One of the cases supporting the quotation above is so direct and so 
applicable that we can not refrain from quoting it. It is the case 
of McGowan vs. Parrish, 237 U. 8. 285, 59 L. Ed. 955. At page 
295 of the oflicial edition the Supreme Court announced, through 
Mr. .Justice Pitney, applicable and controlling i)rinciples here. 
The Court stiid: 


1(1 


‘The equity jurisdiction having thus hcen ju-operly invoked, the 
right of defendant to object because of the alleged exist(*nce of a 
legal remedy could he waived. Keynes v. Dumont, 130 U. S. 354, 
395, 32 L. Ed. 1005, 1008, 9 Sup. Ct. Kep. 594; Brown, B. ^ Co. 
V. I.ake Superior Iron (V). 134 U. S. 530, 530, 33 I.. Ed. 1()21, 1025, 
10 Su}). Ct. Kep. 004; Ke Metropolitan K. Keceiveiship (Ke Keiseii- 
berg) 208 V. S. 90, 110 52 E. Ed. 403), 412, 28 Sup. ('t. Kep. 
219 * * * 

“The consent decree not only amounted to a clear and expre.^s 
waiver of juri.sdictional objections but it rendered irrelevant, so far 
as the present parties are concerned, all (luestions as to the effect of 
the contracts in creating a lien upon the proceeds of the ice claim.” 


Petitioner concludes paragraph 9 of its petition for rehearing by 
citing 2 K. C. L. 31, section 9. The citation would apj)ear to have 
been made for the purpose of showing a reason why the ])etition 
should not be granted. It is commendable of counsel to furnish the 
authorities to the Court even if the authorities are against it. So 
a})plicable is this citation that we l*eg leave to ({note it in full: 


“A judgment or decree rendered by the consent of the parties is 
in the nature of a solemn contract and is in effect an admission by 
the [)arties that the decree is a just determination of their right's on 
the real facts of the case, had they been proved. As a result such 
a decree or judgment is absolutely conclusive between the i)arties, 
and it can neitlier he amended nor in anv wav waived without a 
like consent, nor can it be appealed from or reviewed on a writ of 
error. Thus consent io the rendition of a decree in [)roceedings 
for the foreclosure of a mortgage is a waiver of error precluding a 
review on ai)peal.” 

The quotation above is supported by authority, and among the 
authorities is the case of Adler vs. Van Kirk Land & Construction 
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(‘o., 1 1 I .\1;l “)M, Sonlliem ilK). A. S. IJ. relied on jnile, 
p;ige l.‘l. 

10 . 

Answorin<i; the ar^iiniont (‘ontjiinod in paragraph 10 of the peti¬ 
tion for rehearing tiled hv California Co-operative Canneries, the 
interveners herein before named submit: Whether or not this court 
has authority to im])ose penalties in this ease is not involved, as no 
])enalty was impo.«^ed. The issue is whether or not the court 
*200 liad jurisdiction of the subject-matter in such way as to au¬ 
thorize it to act, and it is respectfully submitted that juris¬ 
diction of 1h(‘ subject-matter of the suit is s])ecilically and detinitely 
granted by the ])rovisions of the Anti-Trust laws, and that under 
such j-rovisions this court had authority to enjoin mono])oly and at- 
tem]d< at monopoly and to ])revent, as well as to restrain acts in 
violation of or tending to violate the Anti-Trust Laws; that, under 
the allegations of the (n-iginal hill in this case, defendants were 
guilty of mono]>oly. (u- of attempts to monopolize, and of restraints 
of trade, and that what the court did, and what it was its duty tf) 
do, was .<o to (‘ujoin the defendants as to prevent the accom]dish- 
ment and continuation of the illegal attempts and the illegal acts. 
‘Mntent and the consequent dangerous prot)ahility'' (Swift case ante 

h) were prevented. 

And in doing what was done in this case, in the entry of the con¬ 
sent decree, this court acted within its jurisdiction, ])ower, and 
authority, and such decree is in every resj)ect valid, and having 
been entered at a jaior term of this court, and no a])peal therefrom 
having been taken, errors, if any. of the eourl in entering such de¬ 
cree can not now he considered. 

In referring to the long list of cases cited by the petitioner in 
])aragraj)h 10 of its j)etition for review, these interveners herein 

i) rietly analyze such cases: The first ca.<e cited, that of AVindsor vs. 
AlcVeigh, 00 U. S. 274, 22> L. Kd. 014, merely announces the well- 
known, undisputed and liere irrelevant principle that a criminal 
sentence without hearing is improper. The ne.xt case, that of 
Campbell vs. Porter. 162 U. 8. 478, 40 L. Ed. 1044, states that 
questions of jurisdiction may he raised by either l)arty to the cause 
or by the court, a ])rinciple that we do not deny, but which ha.s 
nothing to do with the case here. 

Coo]‘er vs. Keynolds, 10 Wall. M0«S, 10 L. Ed. 021, holds what we 
here contend, that mere error in the acts of the court, the court 
having juri.<diction of the subject-matter, cannot now b(‘ availed 
of, (‘ven if the Canneries was a ))arty to the cau.<e. The Court, at 

j) age 216 of the ofiicial edition, .«aid: 

“Xoi can it disregard that judgment, or refuse to give it effect, 
on any other ground than a want of jurisdiction in the court which 
rendered it. 

‘Tt is of no avail, therefore, to show that there are errors in that 
record, unless they be such as prove that the court had no juris¬ 
diction of the case, or that the judgment rendered was beyond its 
power ” 


SWIFT & COMPANY ET AL. VS. U. S. OF A. ET AL. 


289 


v.s. Williams, *22 Wall. 22(), 22 L. Ed. 254, announces tlie 
principle for which these interveners contend, in language as fol¬ 
lows : 


“Tlie settled rule of law is, that jurisdiction having attached in 
the original case, everything done within the power of that juris¬ 
diction, when collaterally questioned, is to be held conclusive of the 
rights of the parties, unless ini})eachcd for fraud. Every intend¬ 
ment is made to support the j)roceeding. It is regarded as 
291 if it were regular in all things and irreversible for error. In 
the absence of fraud no question can be collaterally enter¬ 
tained as to anything lying within the jurisdictional sphere of the 
original case. Infinite confusion and mischiefs would ensue if the 
rule were otherwise.” 

In the United States vs. Walker, 109 U. S. 258, 27 L. Ed. 927, it 
is held that the Court must not go beyond its jurisdictional power 
in entering judgments, a principle which we do not deny and which 
has no application here because the Court, even if it erred, had 
jurisdiction to enter an injunction order enjoining the commission 
of the ott'enses alleged to have been committed and threatened. 

lie Sawyer, 144 U. S. 200, 44 L. Ed. 402, holds that jurisdiction 
of a court of equity, ‘hinlcss enlarged by express statute,” is limited. 
Here the jurisdiction of the court of equity has been enlarged by 
express statute. 

In Ex Parte Xeilson, 141 V. S. 170, 8:1 L. Ed. 118, the Court held 
that a judgment of a court having no jurisdiction over the subject- 
Tiiatter was void, an elementary ])rinci])le which no one denies. 

In Ex i>arte Cuddy, i:!! U. S. 280, :]:> L. Ed. 154, the whole ques¬ 
tion of jurisdiction is elaborately discussed, and it is held that juris¬ 
diction is presumed in the absence of something of record to the 
contrary, and that cvciy intendment is made in support of the 
jurisdiction. The discussion, while somewhat lengthy, is so funda¬ 
mental, and so clearly establishes the contention of the interveners 
here, that it is deemed ])roj)er to quote it at length. Mr. .lustice 
Harlan, in the course of his able opinion in the case just cited, said: 

‘‘The district court ]>ossesses su|>erior jurisdiction, within the 
meaning of the familiar rule that the judgments of courts of that 
character cannot l;e assailed collaterally, exce])t upon grounds that 
im])cach their jurisdiction. In Kempe’s Lessee vs. Kennedy, 9 U. 
S. 5 Cranch, 174, 185 (4 L. Ed. 70) Chief Justice Marshall, after 
observing that the words “inferior court” a])ply to courts of- special 
and limited authority, erected on such ])rinciples that their pro¬ 
ceedings must show jurisdiction, said: ‘The courts of the United 
States are all of limited jurisdiction, and their proceedings are 
erroneous if the jurisdiction be not shown u]K)n them. Judgments 
rendered in such cases may certainly be reversed, but this court is 
not pic])ared to say that they are absolute nullities, which may be 
totally disregarded.’ In McCormick vs. Sullivant, 24 U. S. 10, 
Wheat, 192, 199 (0 L. Ed. 400), where the question was whether a 
decree in a suit in the Federal District Court of Ohio, which did not 
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show lliat tlio parlies W(‘ie eilizeiis of dill'eic'nl S(a((‘s, was cfH'diii non 
judicf and vend, tlH‘ coiirl said dial the* i(*ason assii;ne(l for hohl- 
iiij;' tl'.at decree* voi<l ‘proeec'ds upon an ineorreel view of the ehar- 
aeter and jnrisdietion of llie inferior courts of the I'nitcd Slates. 
They are all of limited jurisdiction; hut they are not, on that ac¬ 
count, inferior courts in the technical sense* of those words, wheise 
judgments, taken alone, are to he disie^anle*d. If the jnrisdietion 
he iKit alleged in the proe*e*(*dini;s. the*ir jud.i!;nie*nts and deere'e*s aie 
erre)nee)us, and may, ujxm a writ of error or aj>|»eal, he reversed for 
that cause. But Ihev are not absolute* nullilie*s.’ And in (hdpin 
vs. Pa.ue, So V'. S. IS Wall. MoO. IKm, (21 L. Kd. hot), 1)()2), the 
202 e*ourt said: ‘It is undouhtedly true that a supe*rior e*ourt of 
general jurisdiction, proe-eeding within the general se*ope of 
its powers, is presumexl to ae-t rightly. All intendments of law in 
such eases are in favor of its acts. It is juesumed to have jurisdie- 
tion to give the judgments it renders until the contrary appears. 
And this jiresumption emhraees jurisdiction not only of the cause 
or subject matter of the action in which the judgment is given, but 
of the ])arties also.’ The general rule that, unless the eontraiy ap¬ 
pears from the record, a cause is deemed to he without the juris¬ 
diction of a (ureuit or District (’ourt of the rnited States—their 
jurisdiction being limited by the (Constitution and Acts of Con- 
gi*ess—has no ap|)lieation where the judgment of such courts are 
attacked collaterally. 

‘‘Unless, therefore, the want of jurisdiction, as to subject matter of 
jiarties, a])pears in some ])roper form, every intendm(*nt must be 
made in support of the judgment of a court of that eharaet(‘r.’’ 

In United States vs. American Tobacco Company, 101 Fed. MTl, 
at page dS.‘l of the opinion, then* is a discussion of the power of the 
court to enter ])articular injunctive jirovisions. We do not under¬ 
stand that discussion as being applicable to the gen(*ral (jU(*stion of 
jurisdiction. But if it is, there is nothing said in the o|)inion con¬ 
trary to the contentions of the interveners and jilaintill in this ease. 

In Swift & Co. vs. United States, and (.’ommission vs. I’easlee, 177 
Mass. 207, cited sujira, discus.<ed in Uniled Stjiles vs. Unitetl States 
Steel Cor])oratifm, 27)1 U. S., at page 405 of the ()|)inion, it is shown 
that injunctions may juevent danf/erons prohaidlifu c.s* n:ell as 

the completed resald' of a violation of the anti-trust statutes. 

Kreider vs. (’ole, 149 Fed. 047, mer(*ly states what no one disjnites, 
that (juestions of jurisdiction are fundamental. Tlie various State 
cases to which reference is made in jiaragraph 10 of the petition for 
rehearing go no further than to hold generally that jurisflietion is 
fundamental, that it eanmit be waived, and that efauts without juris¬ 
diction can not enter any kind of judmni'nt. ddie fallacy of the 
argument of the petitioner for rehearing is that he erroneously 
assumes this court to be without jurisdiction. Thei-(* is no basis for 
such an assumption. The court had jurisdiction by sp(*eifie statu¬ 
tory provisions, and its action was eons(*nted to, and no elfoi't to 
revei'se the action was ha<l dining the term or hv appeal. If there 
could be shown to be error in the decree of February 27, 1920, it 
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coiiM ihjI now 1»(‘ rcin(*flie(l. .lud^iiient ha< l)ec'Oino linal and con- 
(‘Insivc. 

The potilionor in sec'kin^ the review, in ])araj^ra])h 19, also refers 
aL^ain to volume lo of Corpus Juris. The prinei]>les, fundamental 
and elementary, that jurisdiction must exist to authorize action by 
a court, are supported hy the citations from this text hook. Not one 
of the citations conflicts with the action of this court in overrulini]; 
the application of the California Co-oj)erative Canneries to inter¬ 
vene her(*in. .\nd not one of the |)rinei])les cited shows or tends to 
show that the iudiiiuent rendered in this case on February 
29J 27, 1920, is void. Briefly to sum up the discussion in Corpus 

Juris, the ])rineiples are: 


“Jurisdiction of the subject matter is the power to liear and de¬ 
termine cases of the general class to which the proeeedina;s in nues- 
tion helon^. the |>ower to deal with the general subject involved in 
the action, and. as used in the constitutions and statutes, the word 


‘jurisdiction’ 
an exce])tion 


means jurisdiction as to subject matter onlv. unless 
arises hy reason of. its employment in a broder sense. 


Such jurisdiction the court acquires by the act of its creation, and 


possesses inherently hy its constitution, and it is not dependent upon 


the sufliciencv of the hill or complaint, or plaintiff's right to the 


relief demanded, the i*egularitv of the proceedings, or the correct¬ 
ness of the decision rendered.” 


Of (‘ourse iurisdiction must exist, and the la(*k of jm’isdiction can¬ 
not he waived. But where the Court has jurisdiction of the general 
subject matter, the right to decide (piestions conpuThended in the 
g('nei’al jurisdiction hut not specially within the ])articular jurisdic¬ 
tion involved in the case may he waived, and in this class of cases, 
as said hv Judge Pmau*!!. “Consent confei's jurisdiction.*’ See Mitch¬ 
ell ^’s. Mitchell. 147 f’ed. 2S0. citing Bardes vs. Bank, 178 V. S. 524, 
44 T.. Kd. 1175. 

.Answering paragra])h 11 of the petition for rehearing filed henan, 
the^e interveners do not disnute the ]H'opf>sition that the jurisdiction 
of Federal Courts is de])endent u]>on Federal statutes, nor do these 
interveneis insist that consent of parties will give juri.««diction over 
the subject matter. They do aver that consent of parties will give 
iurisdiction (»ver p(‘rson<. and that, hy the allegation'i of the original 
hill, in this cause this Court had undisnuted jurisdiction to render 
the <lecree of Fchrnarv 27. 1920. Ignited States vs. Alaver. 2.‘>5 C. S. 
55, 70. 50 L. Ed. 129, 190. 

And these interveners furtlier say that the defendants to the 
fU’iginal decree having agreed thereto, no other pei-son can ohieet to 
su(‘h an agi-eement. and that the term of this Court at which said 
d(‘ci*ee was entered having expired, this Court now has neither au- 
thoritv nor jiuisdiction to set aside said decree. I nited States vs. 


Maver. supra. 

Referring to the cases cited by interveners at the end of paragraph 
11 and in ])aragrap1i 11 of their petition for review, these intervenei’s 
sav that except a^ hereinafter stated, thev have already, in preceding 
parts of this answer, and objections, discussed such cases. To save 
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tlie lime of tlie Court, an<l to render it sueli aid as ])ossil)le, inter¬ 
veners will discuss those cases cit('d by the ))etitioncr in })araj>;raph 
11 of its ])etition which have not already been discussed. 

In Sevileta, etc., vs. Helen Lan^ Grant, 242 V. S. oho, hi L. Ed. 
514, the Supreme (V)urt held that co!is(‘nt could not < lian^e a statute 
which juohihited the exercise of jurisdiction. Obviously such a 
holding does not atl'eet the is'^ues here. 

In Harding vs. Harding, IhS C. S. .‘>17, 41) L. I'd. lOhh, there was 
involved a (piestion of the validity of a decn‘e made in a se|)a- 
294 ration suit between husband and wife, ami the (piestion was 
determinable under statutes of the State of Illim)is. The 
f)articular (piestion has nothing to do with this case, hut the Su¬ 
preme Court did state the general rule of law as to consent decrees, 
and that statement is applicable here. The statement reads: 

‘‘Thus in Knohloch vs. Mueller, the court .-aid (12.4 Ill. .”)hr). 17 
N. E. 699): 

“ Tlecrees of courts of chancery, in respect of matters within their 
jurisdiction, are as binding and conclusive u]>on the parties and their 
privies as are judgments at law; and a decree by consent in an 
amicable suit has been held to have an additional claim to he con¬ 
sidered final. Alla.'ion vs. Stark, 9 Ad. tfc El. 2.*).5. Decree so entered 
by consent cannot he reversed, .«et aside, or im])each(‘d by hill of 
review or bill in the nature of a hill of review, exce])t for fraud, 
unless it be shown that the con.sent was not in fact given, or that 
something was inserted, as by con.<ent, tlmt was not con.^ented to. 
2 Dan. Ch. Pr. l.')7t); Maxwell Land-Grant & IL Co. h.") II. S. .‘>91. 
540; ('ronk v. Trumhle, ()<> ill. 442; Haas v. (’hicago Hldg., Soc. «St) 
Ill. 24<S; Atkinson v. Manks, 1 Cow. 1)94; Winchester v. Winchester. 
121 Ma.ss. 127; Alhison v. Stark, 9 Ad. A El. 225; Alexander v. Ham- 
say, 5 Bell, A])j). 69. See, also note to Duche.ss of Kingston’s Case, 
2 Smith, Lead. Cas. 826 et seq. It is the general doctrine that such 
a decree is not reversible ui)on an a|)])eal or writ of error, or by bill 
of review for error. Armstrong v. Cooper, 11 Ill. 540.’ ” 

Pittsburg C. & St. L. Hy. Co. vs. Hainsay, 22 Wall. 422, 22 L. Ed. 
823, is an opinion stating the law as interveners herein contend, the 
opinion being sufficiently shown by the .second headnote which 
reads: 

‘‘Consent of parties cannot give the C’ourts of the United States 
jurisdiction, but the ])arties may admit the exi.'^tence of facts which 
show jurisdiction, and the courts may act judicially upon such an 
admission.” 


In Marietta vs. Henderson. 121 Ga. 499, 49 S. E. 412, there had 
been a consent decree enjoininff rerlain o/tsfrnrfions. Subsequently 
the Legislature of the State of Georgia authorized the particular ob¬ 
structions so enjoined, and the Court held that the Legislature, hav¬ 
ing changed the law, the decree could be likewise changed. The 
principles are stated as follows: 
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jiidgineiit is a contract of record, tlie agreement which 
law implies from such a contract is simply that the ]>arties will stand 
to and abide what has been decreed in the case upon the law and the 
facts when involved or which could have been properly involved. 
* * * A new ri^ht had been acquired, which was not and could 

not have been involved in the controversy resulting in the judg¬ 
ment 

Another volume of Killing Case Law, Volume 7, is cited here. 
iVll this citation holds is that juris<liction of the subject mat- 
297) ter cannot be granted by consent, but that jurisdiction of the 
person can be obtained by consent. 


Answering paragraph 12 of the jietition for rehearing herein, these 
interveners say that the o])inion of this Court denying the inter¬ 
vention of the petitioner is referred to for a correct statement of such 
o])inion. And these interveners further re])lying to said paragraph 
say that the jurisdiction of this Court was not obtained or granted 
by consent, but grew out of the allegations of the original hill, which 
allegations show jurisdiction in this Court under the anti-trust 
statutes. 

Interveners do not again discuss citations at the bottom of para¬ 
graph 12 of the petition as these have already been discussed herein¬ 
above. 

13. 

Answering paragra])h 13 of the jietition for rehearing herein, these 
interveners say that, whatever right a court has to correct its error 
when it has exceeded its jurisdiction is immaterial here, as this court 
has not exceeded its jurisdiction and the cases cited and the argument 
made are eijually irrelevant to any issue here. 


Answering ])aragraph 14 of the petition for rehearing, these inter¬ 
veners denv the same, and sav that not one of the authorities cited 

t V- 

sustains the statement contained in said paragraph 11. 


Answering paragra])h In of the petition for rehearing herein, these 
interveners deny the ‘^ame, and say that in truth and in fact the 
pi'titioner for review has no right whatsoever enforcible against 
Armour A Company, and that the original petition of intervention 
filed by petitioner shows on its fact tliat petitioner is witliout any 
interest in the subject matter of the decree heretofore entered in 
this case. 

These interveners further say that if the petitioner, the California 
(\)-operative Canneries ever did have any valid contract, which is 
denied, that its remedv, if anv it has, is by suit at law and not by 
an intervention in a proceeding in equity. 


294 


SWirX <t COMPANY ET AL. VS. U. S. OF A. ET AL. 

(jii(*stio?i was iK'fore llio (Nnirl in (NMisolidaliMl Fuel Fonijianv 
vs. St. L. iV: S. W. Ky. Co., 2o<) Fed. IVJo, dUS, dJM), 1(J2 C. C. A. KF), 
where it was said: 

“We liave l)(*en iinal)le to lind anv authority lliat would allow a 
eoiuiuon carrier to jio into a court of e<juity to obtain speeilie per- 
foinianee of such a contract as is involved in this action. 'Vo take 
jurisiliction in e(|uily of the ca.'^e made hv the coin]>laint would he to 
<lcstroy all dislinction helween actions at law and in e(|uity. 
2ht> If we shall take jui*isdiction in this ease, and speeilieally 
enforce a contract for the sale and delivery of coal, where 
could we sto]>? The next contract pre.^eiited for us would he for 
the .sale and delivery of engines, for the sale and delivery of railroad 
ties, for the .sale and delivery of cars, or for the sale and delivery of 
a thou.sand other article>. which ^o to make uj) the ecpiipment of a 
railroad.’’ 

It will also be recalled that the contract which petitioner claims it 
has with Armour & Company fixes the prices such as “.shall he the 
])rices used hy the California Packing Cor])oration.” Such a pro¬ 
vision would ]>rol)ahly ])ievent ))etitioner from recovering, even at 
law. S(‘(‘ 'Frov Laundry cV: Machinery Co. vs. Dolph, PLS \\ S. tllT, 
:U I.. Fd. IdS.h 

10 . 

Answerin.ii paraf^raplr 10 o{ the petition for lelK'arinu; herein, tlu'se 
interveners .‘^ay that they deny the .sami*, and resj>ectfully show that 
.said ])ara^raph is hut a reiteration of arguments theretofore made in 
the petition, and presents no new fact, or new contention, or new 
argument. 

17 . 

Answering para.nraph 17 of the petititon for rehearing lK‘i*ein, 
these interveners say that they deny the same, and respectfully 
show that there is no conflict in ruling- h(‘tween the ruliiui of .Mr. 
Justice Stafford, permitting the American Wholesale (Jrocers’ .\soci- 
ation to intervene, and the ruling of .Mr. Ju.stice Pailey, denying the 
(Ailifornia (^)-operative (’anneries the riii;ht to intervem*. T1 h‘ con¬ 
dition of the American Whf»lesale CrfX'C'r's .\ssociation and the 
whole.sale ^irocers named hereiid)efoi‘(‘ and other whole.-ale e,i’oe(Ms’ 
as.sociations is different from that of the Califortiia (!o-operativ(‘ 
(’anneries. The i»;rocers and their a.ssociations se(‘k only t(» main¬ 
tain the decree of February 27, PJ2(f, while the ( anneries seek to 
destrf»v that decree. 

t 

For convenience, and in oi-d(‘r to show the distinction h(‘tween the 
two a]>plications for intervention, we quote the opinicais (mi both 
interventions. .Mr. Ju.stice Stafford .said: 


“Without d(*cidinjj: that petitioners have an undeniable lea;al ri^ht 
to intervene, it is considered that upon the facts alleged in their peti¬ 
tion it is fair and ju.st that they should be allowed to intervene, not to 
take control of the plaintiff's side of the proceed ini's, Jmt for thr 
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liiniled ijKi'iXfse fyiatrd in fjtrir pclllion, nainchj to hr' hrar<J in op- 
jnjsifion to any mrfdijicrition of the decree lliat would deprive tlieni of 
the j)rotection now secured by it for the following reasons, when taken 
together: 

1. The decree was in part, at least, the fruit of their own efforts. 

*2. They abandoned the pursuit of other remedies in reliance upon 
this decree. 

f>. The protection afforded them by this decree might have been 
secured in a proceeding in their own name and behalf. 

21)7 4. The change suggested would leave them in an em- 

l)arrassed j>osition in now .seeking to secure the same protec¬ 
tion. 

5. The decree ought not to he modified unless the court is con¬ 
vinced tliat the pul)lic interest recpiires it and the petitioners fairly 
rejiresent a large and well defined pfirtion of the public, whose posi¬ 
tion will enable them and whose interest will prompt them to pre- 
s:ent to the court facts or reasons, which, among others, tlie court 
ought to hear and consider l»eforc allowing the decree to be changed. 

ddiis decision must not he understood as opening the door to all 
would-he interveners who may consider themselves interested in 
tlie decree or any change therein, hut as sti:ictly limited to the facts 
alleg(‘d in this petitioji, which are in law admitted by the motion to 
strike out.’’ 


Mr. Justice Ikiiley .‘^aid: 


‘‘The California Co-operative Canneries has moved for leave to file 
nn intervening ])etitif)n in this cause, seeking to set aside or modify 
the consent decree lieretofore entered. The interest claimed by the 
Canneries in this suit is based u]»on a contract between it and one of 
the defendants. Armour and Company, under tlie terms of which 
the latter agreed to purchase from the Canneries such products as 
Armour and Company might require for the perioil of ten years. 
The Contract also contains a [irovision that in case of material inter¬ 
ference by government action Armour and Company might ter¬ 
minate the agreement upon sixty days' notice. 

“The CaniH'ries claim that tin* consent decree entered is void jis 
to it, for tlu'se I'lnisons: that it is a consent decree ha.^ed u))on an 
agreement made between the government and the defendants prior 
to the bringing of the suit, which provided that this suit should be 
hj’ought and this particular deen'e entered by consent: that in the 
decree the defendants maiutain the truth of ihe allegations of their 
answers, which deny any wrong doing on the part of the defendants, 
and that there was therefore not only no suflicient findings of facts 
to authorize the decree, hut even an ex])ress refusal to admit such 
facts; and in addition that the whole jiroceedings were a fraud upon 
the court. 

“None of the parties to the suit are before the court seeking to 
set aside the decree. It was entered on February 27, 1920, and pur- 
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snaiit to its |)n)visions several of tlie (h’fi-ndants have disjKised of 
larp^e interests in wliat liavc been ealle<l “unrelated eoininodities. ’ 
donbtless in some eases at considerable loss. If the decree were 
set aside it would he impossible to restore the status quo. 
Without going into the (juestion of laches in the a])i)lieation for 
leave to intervene, for the ])etition sets U]) grounds which might he 
sufheient to avoid that defense, I think that the motion for leave to 
inteiTcne should he overruled. 

“Under the ]>rcsent Ivjuity rules, no recital of facts upon whicdi 
the decree is based is neees.<arv and the refusal of the de- 

c 

2h«S fendants to admit any violation of the law may well have 
been a fueeaution against the use of such admissions in a 
criminal prosecution, although the statute itself provides against 
such use. Parties may com])romise their dill'erence and a consent 
decree as Ix'tween them is certainly of fully as binding force as a 
decree rendered after a full hearing on tlie facts. That such a 
decree is entered ]nirsuant to an agreement made prior to the bring¬ 
ing of the suit does not in my opinion render the decree le.<s (dfective. 
where the court has not l)een. by any deception as to the* facts, in¬ 
duced to enter a deciee which may l)e injurious to third |>arties or 
in exce.^s of the jurisdiction of the (*ourt. 

“If the decree was entered into by Armour and Com])any solely 
for the ]mr])ose of preventing the fultillment of legal obligations it 
might owe to the Canneries under it, an action at law in the proper 
forum would afford relief. 

“The motion for leave to intervene will he overruled.'’ 


(Bold type sui)i)lied in the foregoing o])inions.) 

An interesting dicussion of this cpiestion, showing that not only 
is there no conflict of decision between the respective Judges, hut 
that same are in strict harmony, is found in the case of King vs. 
Barr. 262 Fed. o(). .‘ih. and 60. The decision in King vs. Barr is 
so directly ap])licahle here that we imiy he pardoned for (pioting 
some of it. The o|)inion was of the Circuit Jvidges of the 0th Dis¬ 
trict, and was written by Boss, Circuit Judge, who said: 

“The contention made in the assignment of errors, and also in 
the brief of the ap|)ellant, that the court below was without any 
jurisdiction of the case, is obviously without anv merit, first, be¬ 
cause, if so. all of its proceedings were absolutely void, and con¬ 
sequently without effect ui)on the appellant; and, secondly, because 
it is only in a valid pending proceeding in which any party is under 
any circumstances permitted to intervene.” * * * 

“* * * The final decree was entered at Boise, Idaho, Febru¬ 

ary IT), 1618. and it appears from the affidavit of the petitioner's 
counsel that the petition for and the accompanying hill in interven¬ 
tion were not delivered to the clerk of the court for the judge until 
November 2nd of the same year, more than six months after the 
entry of the final decree establishing the rights of the re.spective 
])arties to the suit, and long after the expiration of the term of the 
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court (luring which the decree was entered. Nothing is better 
scttl(‘d than tliat errors, if any, in a final judgment, can only he cor- 
I’ccU'd hy appeal, miles'^ steps ho taken in the trial court for that pur- 
pejse during the term at which such judgment is rendered. Bron¬ 
son V. Schulten, 104 U. S. 410, 415, 416, 26 L. Ed. 797, and cases 
there cited.” 


A concise and accurate descrijition of a consent decree is given 
in 26 Cvc. 729 as follows: 

299 “A judgment hy consent cjf the j>arties is more than a mere 
contract in pais; having the sanction of the court and entered 
as its determination of the controversv, it has all the force and effect 
of any other judgment, being conclusive as an estoppel u})on the 
j)artics and their privies.” 

No one can intervene in opposition to what has gone before in 
the action. This is a rule long and universally applied in courts of 
ecpiity. The Su[)reme Court of the Ihiited States in prescribing 
C(piity rules recognized the ])rinciple and concluded ecpiity rule 67 
hy prcjviding that 

‘Tntervention shall he in suhordinatioii to, and in rec(»gnition of, 
the proiniety of the main })roceeding.” 


While such language is not used in equity rule 15 of this court, 
rule 15 not conflicting with hut being less inclusive than e(puty 
rule 67 of the Supreme Court of the United States, this Court will 
recognize rule 67.—Kyan v. McAdoo, 46 App. 1). C. 117. See also 
Charleston By. Co. v. PoT)e, 122 Ca. 577, 579, where Judge, later 
Mr. Justice Lamar, held that 


”An intervenor took the suit as it found it 




The office of an intervention was stated in Seaboard Air Line Hy. 
V. Trust Co., 125 Ca. 466, 465, as follows: 


”The (dlice of an intervention is to cause a party to he made to 
a pending })roceeding. not to establish that the ])roceeding should 
not exist.” 


Intervention to be made a defendant for the purpose (jf oppo.sing 
the proceedings is not permissible in equity. 

Ill Consolidated Cas Co. v. Newton, 256 Fed. 26(S, 244, it was said: 

“The long-settled practice in ecpiity is that a person can not be 
made a party defendant on his own apiilication, unless so required 
hy statute. Toler v. East Tennessee, V A' C. lly. Co. (C. C.) 67 
Fed. 168, j)er Lurton, .1., afterwards a justice of the Supreme Court; 
Coleman v. Martin. 6 Blatchf. 119, Fed. Cas. No. 2,985; Drake v. 
Coodridoe, 6 Blatch, 151, Fed. Cas. No. 4062; Gregory y. Pike, 
67 Fed. 867, 15 C. C. A. 36.” 
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A<llci- v.<. Soainaii, decide^l l»y llio Mli ('ircuit Court of Appeals, 
2<)() Feci. S2.Sj 841. holds: 

‘‘If they intervene, they eannot ehallenjj;e the propriety cjf the 
main litigations, l)nt must aeeept it. lupiity Rule 87, Jcnninj 2 ;s v. 
Smith (1). C.) 242 Fed. AOl, otU; Seaboard Air Line Rwy. v. Trust 
Co.. 127) (ha. 4()8, 4()5, 7)4 S. E. 188; Charleston, ete. Rv. v. Pope, 
122 (hi. 7)77, 7)0 S. E. 874.^’ 
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18. 


Answering )>ara.nraph 18 of the petition for rehearing herein, 
these ]>etitioners deny the same. 

Wlierefore, having fully answerc'd, and having shown the inap- 
plieahility of the eases and te.xts eited hy the petitioner for rehear¬ 
ing. ;md having shown the propriety of the ojjinion and judgment 
of this Court denying the California Co-operative (anneries the 
right to intervene herein these interveners ])ray that the jcetition 
for rehearing lu^ denied, and that a decaee to that eiul he entered. 

.\meiican Wholesale (Jroeers’ Assoeiation. Henry (1. Sears 
Company. John Ilolfman i\: Sons Company. Mason, 
l’]hiinan ct (‘ompany, .1. M. Radford (Iroeery (’ompany, 
Scmthern 1 )istrihuting Company. Hall (Iroeery (‘ompany, 
.\ll;ert Maekie (‘ompany. Ltd., The Ilieks (‘ompany, 
W. 1). Cleveland A* Sons, Ra}»ides (Iroeery (Company, 
Oliver I'innie (Jroeerv Companv. 

Ry EDCAR WATKINS, 

Attorney. 

Xftficr.^ nj Siihntiysifnt nnd ArLnonh'df/mcnfif Thereof. 


k'ilecl Fehiuai v 


1028. 


llonorahle Harry M. Daugherty. 

Attorney-C'eneial of the Lnitecl States, 

Washington, 1). C.: 

Please take notice that the anne.xed petition of the ('alifornia 
(V)operatic(‘ Canncaies will he suhmitt(*d kViclay, danuary 11), 11)28, 
tc) .Iustie(‘ .learnings Hailey, Supreme Court cd' the District of Cohmi- 
hia. at 1(1 o'cdoek a. m., or as soon tluaeafter as counsel can he 
lieard. 

FRANK .1. HOHAN. 

Afforney for Trf if loner. 

Service* is heiehy acknowledge of a copy of jeetition of the Cali¬ 
fornia (’oo|)erative (Amneries for rehearing, together with notiec of 
time of suhmission of the said jeetition, this Pith day of Januarv. 
11)28. 

HERMAN J. CALLOWAY, 

Special Asst, to the Attorney-General 

of the United States. 
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.‘)01 Honorable Fevton (Jordon, 

rnited States Attorney for the Distriet of Columbia, 
Was]iinG;ton, I). (\: 

Fletjse take notice that the annexed ])etition of the California Co¬ 
operative Canneries will be submitted Friday, January 19, 1923, 
to Justice Jennings Bailey, Sufueme Court of the District of Colum¬ 
bia, at 10 o'clock a. m., or as soon thereafter as counsel-can be 
beard 

FRANK HOGAN, 

Attorneu for P (A It loner. 

Service is hereby acknowled,i>ed of a copy of petition of the Cali¬ 
fornia Coo[)erative Canneries for rehearing, together with notice of 
time of submission of the said petition, tliis — dav of January, 
1923. 

PEYTON GORDON, 

United States^ Attorney for the Dbitrict of Uolnmhia. 

Henry X'eeder, Esquire, 

Attorney for Swift & (.ompany et ah, 

(Jiicago, Illinois: 

Please lake notice that lh(‘ annexed petition of the ('alifornia Co- 
fipcrative Canneries will be su!»niitted lY’iday, January 19, 1923, to 
Justice .lennings Bailey, Supreme Court of the District of Colum¬ 
bia, at 10 o’clock a. ni., or as soon thereafter as counsel can be 
beard. 

FRANK J. HOG.VN, 

Attorneif for Petitionrr. 

Service is hereby acknowledged of a (*opy of i)etition of the Cali¬ 
fornia (’ooperative Canneries for rehearing, together with notice of 
time of submission of the said petition, this 18th dav of January, 
1923. 

HENRY VEEDER, 
Attorney/ for Sivift A* Company et at. 

C’onrad Syme, Esquire, 

.Vttornev for Armour A Company Group, 

Chicago, Illinois: 

Please take notice that the annexed petition of the C’alifornia C’o- 
operative (’anneries will be submitted Friday. January 19, 1923, 
to Justice .lennings Bailey, Supreme Court of the District of Co¬ 
lumbia, at It) o'(-lock a. m., or as soon thereafter as counsel can be 
beard. 

FRANK J. llOtJAN, 

Attorney for Petitioner. 

Service is hereby acknowledged of a copy of i)etition of the Cali¬ 
fornia Cooperative Canneries for rehearing, together with notice of 
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liiiM* of .^uliiiiissioii 


of llie s;ii(l |>(‘tilion, lliis .‘{Otli <lay of .lanunrv, 

CONKAI) II. SYMK, 
Affornrif for Arnunir A* Coiupatiij (iroiip. 


302 M. W. Borders, Esquire, 

Attorney for Morris & Company Group, 

Chiea^o, Illinois: 

I’lease take notice that the annexed petition of the California Co- 
f)perative Canneries will he suhinitted Friday, January 19, 1923, to 
Justice Jennimis Bailey, Supreme Court of the District of Columlna, 
at 10 o'clock a. m., or as soon thereafter as counsel can be heard. 

FRANK J. HOGAN, 
Attorney for Petitioner. 


Service is hereby acknowledged of a copy of petition of the Cali¬ 
fornia ('ooperative Canneries for rehearing, together with notice of 
time of submission of the said petition, this 10" dav of Januarv, 1923. 

M. W. BORDERS' 

Attorney for Morris ci' Company Group. 


J. P. Lightfoot, Es(juire, 

Attorney for MMson & Company, 

Chicago, Illinois: 

Plea.'^e take notice that the annexed petition of the California Co¬ 
operative (anneries will he submitted Friday, January 19, 1923, to 
Justice Jennings Bailey, Supreme Court of the District of Columbia, 
at It) o'clock a. m., or as soon thereafter as counsel can be heard. 

FRANK J. HOGAN, 
Attorney for Petitioner. 

Service is hereby acknowledged of a coj)y of petition of the Cali¬ 
fornia ('ooj)erative Canneries for rehearing, together with notice of 
time of submission of the said petition, this — dav of January, 1923. 

JEWEL P. LIGHTFOOT, 
Attorney for Wilson & Company Group. 


Thomas Creigh, Esquire, 

Attorney for Cudahy Packing Company Group, 

Chicago, Illinois: 

Please take notice that the annexed petition of the California Co¬ 
operative Canneries will be submitted Friday, January 19, 1923, (o 
Justice Jennings Bailey, Suju'eme (Mint of the District of Columbia, 
at 10 o’clock a. m., or as soon thereafter as counsel can be heard. 

FRANK J. HOGAN, 
Attorney for Petitioner. 

Service is hereby acknowledged of a copy of petition of the Cali¬ 
fornia Cooperative Canneries for rehearing, together with notice of 
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time of sii])mission of tlie said petition, this 12th dav of January, 
1923. 

TIIOS. CREIGH, 

Attorney for Cudahy Packing Company Group. 


303 Edgar Watkins, Esquire, 

Attorney for Interveners, American Wholesale Grocers 
A.ssociation, et ah, 

Atlanta, Georgia: 

Please take notice that the annexed petition of the California Co¬ 
operative Canneries will be submitted Friday, January 19, 1923, to 
Justice Jennings Bailey, Supreme Court of the District of Columbia, 
at 10 o’clock a. m., or as soon thereafter as counsel can be heard. 

FRANK J. HOGAN, 
Attorney for Petitioner. 


Service is hereby acknowledged of a copy of petition of the Cali¬ 
fornia Cooperative Canneries for rehearing, together with notice of 
time of submission of the said petition, this 15 dav of January, 1923. 

EDGAR WAtKINS, 

Attorney for Interveners American 

Wholesale Grocers Association et al. 


II. W. Van Dyke, Esquire, 

Attorney for Intervener National Whole.^ale Grocers Association, 
Washington, 1). C.: 

Please take notice that the annexed ]>etition of the California Co¬ 
operative ( anneries will be submitted Friday, January 19, 1923, to 
Justice Jennings Bailey, Supreme ('ourt of the District of Columbia, 
at 10 o’clock a. m., or as soon thereafter as counsel can be heard. 

FRANK J. HOGAN, 
Attorney for Petitioner. 

Service is hereby acknowledged of a copy of [)etition of the Cali¬ 
fornia Cooperative Canneries for rehearing, together with notice of 
time of submission of the said j^etition, this 13th day of January, 
1923. 

11. W. VAN DYKE, 

Attorney for Intervener Xational Wholesale Grocers Association. 

Me morandn m Opin ion. 

Filed May 1, 1923. 

* ***** ♦ 


I liave carefully examined the petition for a rehearing filed by the 
California Cooperative Canneries in this case, and the arguments 
])resented are substantially the same as those presented at the former 
hearing. I see no reason to change the views 1 have already ex- 
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ill this iiinlliT, ninl tlir jK'lilion lo rcli(*ar will I lie iv lore ho 

(leiiieil. 

.IEXNIN(JS liAILEY, 

Justice. 

»‘)()4 Final Decree. 


Filed May S, 102:h 

Tills eauso caiiio on further to be lieard on the [letition of tlic 
falifornia (’oojiei’ative Canneries for leave to intervene herein for 
the purpose of moving in favor of the vacation or niodilication of the 
<lecree of this (’ourt entered in the above entitled cause on the 27th 
day of February, 1920, on the consent of the parties, and ])rayin <4 
that this Court adjudge said decree to be vacated in its entirety or so 
to be nioditied as to allow the consenting defendants to resume their 
dealinus in the .<o-called unrelated commodities or to allow them to 
use their distribution facilities for the ])ur])ose of moving same; and 
the said ])etition. verified Ajiril 17. 1922, together with the ohjection 
and vc'iilicd answer thereto of the Southern (now American) Whole* 
sal(‘ (Iroci'is Association; the objection and verilied an.^wer of the 
National Wholesale (Irocers Association; objections to the granting of 
said ]ietition orally stated by the attorneys for the United States at the 
bar herein; the hearings entitled “Packers Consent Decree” before 
a subcommittee of the Committee on Agriculture and Forestrv,Ignited 
Slates Sc'iiate. juirsuant to Senate Pe.^olution No. 211, dat(‘d March 
2”), 1922, and .\pril 21, 1922, comi»rising the hearings heforc* Inter¬ 
departmental ('ommittee appointed by the Attorney (Jcneral to con¬ 
sider th(‘ modification of said con.^ent decree; the .statement of the 
defcaidaiit, Cudahy Packing (V)mpany, tiled June 14, 1922, and the 
statement of the defendant, Morris & Company, filed June 14, 1922; 
the original bill and answer of the defendants and all prior pleadings 
and proceedings heretofoie laid herein; oral argument of counsel for 
the ])arties and for the intervening Crocers A.'ssociations; the i)etition 
for reargmiK'Tit tiled herein hy the said California Cooperative ( an- 
neries. and the answers and objections thereto, having all been sub- 
mittecl to and c(»nsidered by the Court, it is, this IS day of May, 1922, 

Ordered, adjudged, and decreed that the jietition of the ('alifornia 
C'ooperative Canneries for leave to intervene herein for the purpo.'^es 
.set forth in the said jietition be and the same is hereby denied; and 
that the ]>etition for reargument herein he and the .same is hereby 
also denied. 

Hv the Court. 

JENNINOS PA I LEY, 

Justice. 

From the foregoing order the California Cooj)erative Canneries, by 
its attorneys, in open court this 18 day of May, 1922, duly notes an 
appeal' to the Court of Appeals of the District of Columbia, which is 
allowed, and the undertaking for costs on such aiijieal is lixed in the 
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SHIM of $1 ()().()(); it is stipulated hy eoinisel at the bar tliat there 
shall not he ineliuled in the reeord on a|)peal “the hearin<»,s 
dOo entitled ‘Packers ('onsent Decree’ before a snh-eonnnittee of 
the Coniinittee on Agriculture and Forestry, United States 
Senate, pursuant to Senate Resolution No. 211, dated March 23, 
11122, and April 21, 1922, eoin[)rising the hearings before Interde- 
partmental (’oinrnittee ap])ointed by the Attorney General to eon- 
sid(‘r th(‘ modification of said consent decree,” mentioned in the 
foregoing order, but that the printed doeuments of said hearings may 
be presented to the Court of A])j)eals, by any i)arty to this cause, and 
mav he referred to in that (V)urt and considered bv it. 

t/ 


Bv the Court: 


JENNINGS BAILEY, 

Justice. 


( onsented to as to form. 

PEYTON GORDON, 

HERMAN J. GALLOWAY, 

Special Asst, to Aftp. den., 
Attorneijs for the VnifcJ Staten of An^erica. 
ED(L\R WATKINS, 

Attornet! for Auieriean WholemJe (iroeers Assn. 
■ BREED, ABBOTT & MOIULVN, 
Attorneys for National WJtoIesale (iroeers .Ls.s*n. 
bTlANK J. HOGAN, 

Attorney for (California ('(utperafire (tanneries. 


Me notrand n m. 

June 1, 1923.—Bond on appeal of (’alifornia Cooperative Can¬ 
neries, interveners, approved and filed. 

xissignnient of Errors. 

Filed Julv 13, 1923. 


The appellant California Coof)crative Canneries assigns the fol¬ 
lowing errors in the rulings of the court: 

1. In refusing to permit appellant to intervene herein, for the 
puri)oscs set forth in its intervening petition. 

2. In refusing to permit ap[)ellant to be heard as amicus eurin\ 

3. In refusing to vacate in its entirety the consent decree of Feb¬ 
ruary 27, 1920. 

4. In refusing so to modify the said decree as to allow the defend- 
ants to resume their dealing in the so-called unrelated commodities, 
as before the entry of the said decree. 

7). In refusing so to modify the said decree as to allow the defend¬ 
ants to use their distribution facilities for the purpose of moving the 
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iinrolatod coiimiodities, either upon a eominissioii basis, or upon some 
other efficient basis. 

i). In denying api)ellant anv relief whatever in the premises. 

FRANK J. HOGAN, 
Counsel for Appellant. 




M ami ate from Court of Appeals. 
Filed June 20, 1024. 


United States of America, ss: 


I SEAL.] 

The President of the United States of America to the Honorable 
the Justices of the Supreme Court of the District of Columbia, 
Greeting: 

Whereas, lately in the Supreme Court of the District of Columbia, 
b(*fore YOU, or .some of vou, in a cause between United States of 
America, ]>etitioner, and Swift A Com])any, Armour and Comj)any, 
Morris A Company, Wilson A Co., Inc, and The Cudahy Packing 
Company et ah, defendants, Equity No 2)7()2»^, wherein the decree 
<»f tlie said Supreme Court entered in said cause on the Hth day of 
May, A. D. Ih23, is in the following words, viz: 

“This cause came on furtlier to be heard on the petition of tlie 
C’alifornia Cooperative Canneries for leave to intervene herein for the 
])urj»o.se of moving in favf)r of tlie vacation or modification of the 
decree of this ('ourt (Mitc'red in the aliove entitled cau.^e on the 27 th 
day of February, lh2(h on the consent of the ]»arties, and ]>raying 
that this Court adjudge said decree to be vacated in its entirety or 
.«() to be modified as to allow the con.senting defendants to resume 
their dealings in the so-called unrelated commodities or to 
2)07 allow them to u.<o their distribution facilities for the purpo.se 
of moving same; and the said petition, verified Ajiril 17, 1922, 
together with the objection and verified answer thereto of the South¬ 
ern (now .\merican) Wholesale Grocers A.^sociation; the objection 
and verified answer of the National Whole.side (Jrocers .\ssociation; 
objections to the granting of said petition orally .<tated by the at¬ 
torneys for the Ihiited States at the bar herein; the hearings en¬ 
titled “Packers Consent Decree” before a subcommittee of the Com¬ 
mittee on Agriculture and Forestrv, United States Senate, pursuant to 
Senate Resolution No. 211, dated March 2.“b 1922. and .\])ril 21,1922, 
conqu'i^ing the hearings before Interdepartmental Committee ap¬ 
pointed by the Attorney Gefieral to consider the modification of said 
consent decree; the .statement of the defendant, Cudahy Packing 
Company, filed June 14, 1922, and the statement of the defendant, 
Morris S: Company, filed June 14, 1922; the original bill and answer 
of the defendants and all ])rior pleadings and ju-oceedings heretofore 
had herein: oral argument of counsel for the ])artie« and for the in¬ 
tervening Grocei-s Associations; the petition for reargument filed 
herein by the .said California Cooperative Canneries, and the answers 
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and o])joclions thereto, having'; been submitted to and considered by 
the Court, it is, this IS day of May, 1023, 

“Ordered, adjudged, and decreed that the petition of the Cali¬ 
fornia Cooperative Canneries for leave to intervene herein for the 
pun)oscs set forth in the said petition be and the same is 
308 hereby denied; and tliat the petition for reargument herein 
be and the same is hereby also denied. 

Bv the Court. 

JKXN’INGS BAILEY, 

Justice.” 


as by tlie inspection of the transcript of the record of the said Su- 
l)reme Court, which was brought into the Court of Appeals of the 
District of Columbia by virtue of an apjteal, agreeably to the act of 
C’ongress in such case made and provided, fully and at large appears. 

And whereas, in the present term of April, in the year of our 
Lord one thousand nine hundred and twenty-four, the said cause 
came on to be heard before the said Court of Appeals on the said 
transnipt of record, and was argued by counsel: 

On consideration wliereof, it is now here ordered adjudged and 
decreed by this Court that the decree of the said Supreme Court in 
this cause be, and the same is hereby, reversed, with costs against 
appellees other than the United States, and that the said plaintiff, 
California Coo|)erative Canneries, recover against the said defendants 
other than the United States, Five Hundred and Eighty-nine Dollars 
and Thirty-<even Cents for its costs herein expended and have ex¬ 
ecution therefor. 

And it is further ordered that this cause be, and the .<ame is hereby, 
lemanded to the said Supreme Court that the apj)ellant be allowed 
to intervene and such further proceedings thereupon be had as are 
nec('ssarv to determine the issue raised by the appellant’s j)etition. 

June 2, 1924. 

3)09 You, therefore, are hereby commanded that such execu¬ 
tion and further proceedings be had in said cause in con¬ 
formity with the opinion and decree of this ('ourt as according to 
right and justice and the laws of the United States ought to be had, 
th(‘ .Slid ajipeal notwithstanding. 

\Vitne.ss tlu‘ Honorable George K. Martin, (diief Justice of said 
(’ourt of Ajipeals, the 20th day of June, in the year of our Lord one 
thoiusind nine hundred and twentv-four. 

HENRY W. HODGES, 

('Jerk of the Court of Appeals 

of the District of Columbia. 

Co.st of petitioner: 

Clerk . $97.00 

Attorney . 5.00 

Rrinting Record. 487.37 


20—4395a 


$589.37 
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Derrrr on Mandate. 
Filed September 18, 1024. 


On consideration of tlie namdate of the Court of Appeals of the 
District of Columbia, on the a])peal of the Califoiaiia (’oo|)erative 
Canneries, it is, this 18tb day of S(‘ptember, 1024, hereby adjudged, 
ordered, and decreed as follows: 

1. That the decree entered herein May bS, 1028). denying the 
])etition of the California Coo])erative Canneries hu* leave to inter¬ 
vene herein for the ))urposes set lorlli in its ])etition, he and is hereby 
vacated. 

2. That the .'<ai<l j>etition of the .snd California Coo])eiative Can¬ 
neries for leave to intervene herein, he and is hereby granted. 

8. That such further pro(*eedings shall he had herein as are neces¬ 
sary to determine the issue i'ais(‘d by tli(‘ .<aid petition. 

4. That the (’lerk calendar this cause for hearing at the next term 
of this court on the .slid jictition of the California Cooperative Can¬ 
neries. 

5. That the .<aid California (’oo]>erative (aimeries recover against 
the a])j)ellees (other than the United States)^ jointly and severally, 
the sum of five hundred eiglity-nine dollars and thiity-.'^even cents 
($‘)80.87), for its costs herein exfiended, and have execution therefor 
as ])rovided by law. 

By the Court: 

F. L. SIDDONS, 

J an t ice. 

811 Ansiver of Sivift and Company et at. to Interveniny Petition 

of California Cooperative Canneries. 

hailed Sej)tcmhcr 27, 1924. 


The defendants. Swift and Coinjiany, a corjioration of Illinois, 
Swift and Company, a corporation of West Virginia, Swift and Com- 
jiany, Inc., a corporation of Kentucky, Swift and Company, Ltd., a 
(*ori)oration of Louisiana, Swift and (’ompany, a corporation of 
Maine, Swift Beef Comjiany, a corporation of Maine, Ihiited l)re.ssed 
I5eef Co. of New York, a corporation of New Yoi-k, .1. .1. Harrington 
tV: Comjiany, Inc., a ('or|)oration of New Yoi'k. Bimhler (^impany, a 
corporation of New Jersey, Th(‘ (L 11. Hammond Com|)any, a cor¬ 
poration of Michigan, Omaha Backing Comj)any. a corporation of 
Kentucky, Blankinton Backing (Vanpany. a cor|)oration of Wiscon¬ 
sin, Sturtevant ik Haley Beef ck Supply Company, a corporation of 
Massachusetts, F. K. Bond Backing (’om|)any, a corporation of 
Illinois, \ an M agenen (k Schickliaus Company, a corporation of 
New Jersey, llammoiid Beef Company, a corporation of Michigan, 
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Omalia Meal (Vaiipany, a coiporatioii of California, A. CanficM Coni- 
inission Company, a corporation of New Jersey, H. C. Derby Com- 
.pany, a corporation of New York, Metropolitan Hotel 8uj)ply Com¬ 
pany, a corporation of Maine, \^ennont Supply Company, a corpora¬ 
tion of Massachusetts, The HotchkisvS Beef Co., a corporation of New 
York, AYestern Packing CA)in])any, a corporation of Colorado, Western 
Meat Company, a cor|)oration of C’alifornia, Oakland Meat and Pack¬ 
ing- Company, a corj)oration of California, Nevada Packing Com- 
j)any, a coiporation of Nevada, New England Dressed Meat & Wool 
Company, a corj)oration of Maine, North Packing & Provision 
3P2 Company, a corporation of Maine, The Sperry & Barnes Com¬ 
pany, a corporation of (’onne(*ticut, John P. Squire & Cdm- 
pany, a corporation of Maine, John P. Squire & Company, Inc., a 
corporation of Massachusetts, John P. Squire & (’ompany, Inc., a 
corporation of Uhode Island. Springfield Provision Com})any, a cor- 
[Kjration of New IIam])shire, White, Pevey and Dexter Company, a 
corporation of Maine, Louis F. Swift, Edward F. Swift, Charles H. 
vSwift, (lustaviis F. Swift, Jr., Harold H. Swift, Alden B. Swift, 
Ceorge H. Swift, Laurence A. Carton, Charles A. Peacock, Wilfred 
W. Sherman, Wellington Leavitt, John M. Chaplin, and William B. 
Traynor, for answer to the intervening petition of California Co¬ 
operative ( anneries herein filed, answering iq)on information and 
belief, respectfully show to this Court as follows: 

(1, 2, 3 and 4) Answering ])aragraphs 1, 2, 3 and 4, these de¬ 
fendants siiy they can neither admit nor deny the allegations of said 
paragraphs, as they have no information concerning the j^ame. 

{’)) These defendants admit the allegations of j)aragraph 5. 

(h) Answei*ing pai'agraph (>, these defendants aver that such para- 
graph ])resents (piestions of law which they ar(‘ not recpiired to 
answer. 

(7) .\nswering paragraph 7, these defendants say that according 

to their information and belief the California Co-operative Canneries 

had no notice of said injunction decree. As to the balance of said 

paragraph, these defendants are without information and can, 

therefore, neither afhrm nor denv the same. 

" « 

313 (8) Answering |)aragra]>h 8, these defendants admit the 

allegations of paragraph 8 as to the execution by them of 
that certain memorandum therein set forth and believe that the 
slalements therein contained are substantially correct, as (pioted. 

(h) Answering paragraph 9, these defendants admit the filing of 
the original hill of com])laint, as therein set forth, the filing of the 
answers of the defendants thereto directly denying the allegations 
of the hill of complaint, and that simultaneoii.^ly with the filing of 
said hill and answers the sti|)ulation in the words and figures as set 
forth in paragraph 9 was filed in said cause. These defendants 
likewise admit that simultaneously with the filing of said hill, 
answers and stipulations, the injunction decree, dated kYhruary 27th, 
1929, was thereu[)on j)resented to and signed by the Court. 

(19) Answering j)aragraj)h 19, these defendants aver that such 
paragraph presents questions of law which they are not required to 
answer. 
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(11 and 12) Answering ])ani,L':raplis 11 and 12, these defendants 
are without information as to the matters and thini»s therein eon- 
tained and, therefore, can neither aflirm nor deny the same. 

(13) Answering; ])ara^ra])h 13, these defendants are without 
definite information as to the allegations therein eontained, except 
they admit that the hill of eom])laint herein does not charge the 
defendants, or any of them, with creating or attemptin^ij to create 
any monoj)oly, or restraining: or attempting to restrain trade and com¬ 
merce, in the sale and distrihutioii of wholesale u,rocery items, 

314 throiiu:h any aiirecment, nnderstandini; or joint action by 
and between said defendants, or any of them, or otherwise; 
and these defendants further admit that the report of the Federal 
Trade Commission does not show any joint or concerted action or 
effort by the defendants, or any of them, in the siile and distribution 
thereof. These defendants admit that none of them has acted jointly 
or in concert, agreement or understandinu;. express or implied, with 
the other defendants in this caus(‘, or any of them, in the conduct 
of the business in wholesale grocery lines; and these defendants fur¬ 
ther admit that such of them as were eiu;a|L;ed in the business of 
selling and distrihiitino- said wholeside .grocery items were, in the 
conduct of their said res])ective husine.'^ses, in comj)etition with each 
other and with all of the defendants herein who were so en<>;{iged, as 
well as with wholesiile urocers. 

(14) Answerin<i paragraph 14, these defendants are without defi¬ 
nite information as to the matters and things therein set forth, ex- 


cei)t tliat as to the j)roceedin^ before the Interstate Commerce Com¬ 
mission referred to in said j)araiira]>h, wherein the National Whole¬ 


sale Crocers’ Association and the Southern Wholesale (Jrocers' As¬ 


sociation sought to ])rove that the defendants herein were accorded 
unfair advanta.ues over said wholesale ^rocers in expedited transporta¬ 
tion services ami more favorable freii»h( rates, .<ai<l Interstate Com¬ 
merce Commission, after full and com|)lete hearin^^s, by its decision 
rendered under date of June 22, 11)21, declared that such charges 
were unfounded, as more fully a|)])ears by reference to volume No. 

01, Intei’state (’ommerce Decisions, page 375. 

315 (15, 10 and 17) Answering paragraphs 15, 10 and 17 of 

the ])etition, these defendants say that said paragraphs are 
largely argumentative and do not re(juii(‘ an answer. 

(18) Answering i)aragraph IS, these defendants admit that they, 
or some of them, are ‘packers ’ within the definition of that term 
as set forth in the Packers and Stockyards Act 1021, (42 Stat. 159), 
and that sucli of them as are “packers*’ are subject to the jurisdic¬ 
tion of the Secretary of Agricidtnre as therein (lefined; further an¬ 
swering the allegations of said ])aragra])h, these defendants aver 
they are without definite information in reference thereto and can, 
therefore, neither denv nor admit same. 


(19, 20 and 21) Answering paragraj)hs 19, 20 and 21 these de¬ 
fendants say that none of them was a i)arty to the proceedings in 
said paragraph set forth, but these defendants believe that the alle¬ 
gations of said )>aragraphs are substantially true. 

(2) Answering paragraph 22, these defendants say that the 
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allegations therein are conclusions of the [Header and they are not 
requiied to answer. 

(23) Answering |)aiiigra|)h 23, these defendants say that they 
are without information as to the matters and things therein con¬ 
tained, and, therefore, cannot admit or deny the same. 

(24) Answer paragraph 24, these defendants say upon informa¬ 
tion and belief that the allegations therein contained are true. 

Swift and Company (Illinois), Swift and Company (West 
Virginia), Swift and Com])any, Inc. (Kentucky), Swift 
and Company, Ltd. (Louisiana). Swift and Company 
(Ma ine). Swift Hocf Company (Maine), United Dressed 
31() Beef Co. of New York (New York), J. J. Harrington & 
Com[)any, Inc. (New York), Bimbler Company (New Jer¬ 
sey), The (i. H. Hammond Company (Michigan), Omaha 
Packing Company (Kentucky), Plankinton Packing 
(.om[)any ( Wisconsin), Sturtevant & Haley Beef & Supply 
Company (Massachusetts), E. K. Pond Packing Company 
(Illinois), Van Wagenen <Si Schickhause Company (New 
Jersey), Hammond Beef (A)m|)any (Michigan), Omaha 
Meat Com|)any (California), A. Canfield Commission 
(Yni])any (New Jersey), 11. C. Derby Com|)any (New 
York), Metropolitan Hotel Su[)[)ly Company (Maine), 
X'ermont Su|>ply Com|)any ( Massachusetts), The Hitchkiss 
Beef ("o. (New York), Western Packing Com[)any (Colo¬ 
rado), Western Meat Com])any (California), Oakland Meat 
and Paeking Company (California), Nevada Packing Com¬ 
pany (Nevada), New England Dressed Meat & Wool Com¬ 
pany (Maine), North Packing Provision Company 
(Maine), The Sperry & Barnes Company (Connecticut). 
John P. S(|uire A ('ompany (Maine), John P. Squire & 
(^)mpany, Inc. (Massachusetts), John P. Squire & 
Conq)any, Iiic. (Khode Island), Springfield Provision 
Com[)any (New Hanqjshire), White, Pevey and Dexter 
Company (Maine), Louis Swift, Edward F. Swift, 

Charles H. Swift, (4ustavus F. Swift, .Ir., Harold H. Swift, 
Alden B. Swift, George H. Swift, Laurence A. Carton, 
Charles A. Peacock, Wilfred W. Sherman, Wellington 
Leavitt, John M. Cha[)lin, William B. Traynor, 

P>v CONBAD H. SYME, 

CHAS. A. DOUGLAS, 

Aftorncijs and Solicitors for 

the above-named Defendants. 

FEB :C. 


317 State of Illinois, 

Count If of Cook, ss: 

Charles A. Douglas, being first duly sworn, deposes and says that 
he is one of the attorneys for the above-named defendants, and that 
he is duly authorized to sign the said Answer and to make this affi¬ 
davit; that on information and belief affiant says that the matters 
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ainl .H*f Ontli in tlie sii<l An^^wcr aic true, jIs lie verily Oe-’ 

lieves. 

(1IAS. A. Dordl.AS. 

Siil)?:eril)ecl and sworn to Ix'foie me this ‘iTth day of Septeniher, lt)24. 
[notarial si:al. I (IKliTKri)K KLLIS, 

\(tfan/ Pnhilr. 

FKB:C. 

31.S A n,s)rer of Arotour and ('ontpanjf rf ol. to !ntrrrvninfj Petition 

itf (California Cooperative (Janneriex. 

Filed September 27, 11)24. 


The defendants. Armour and Company, a corporation oi\ii;anized 
and e.xistin^ under the laws of the State of Illinois; Armour and 
(’ompany, a eor]»oration organized and existing; under the laws ol 
the State of New Jersey: Armour and Company, a corporation or¬ 
ganized and existing under the laws of the State of Kentucky; Ar¬ 
mour and (yompany (Ltd.), a e(»rpoiation organized and existing 
under the laws of the State of Louisiana; the .\nu!o-Ameriean I*ro- 
vision ('onipany. a corporation oi<:;anize<l and existing under the laws 
f>f the State of Illinois; I'owler 1‘aekin.Li (’oni|>any, a eorporation or- 
pmized and existiiui under the laws of the State of Maine: Hammond 
Paekinj>: ('ompany, a eorjauation organized and (‘xistiiui under the 
laws of the State of Illinois; the New York Hutehers Dressed Meat 
(aanpany. a eorporation oi<ianiz(‘d and (‘xistinj^ under the laws of the 
State of New York: Atlantic Hotel Supply Company (Ine.), a eor¬ 
poration oriianiz(‘d and existing undei' the laws of the State of New 
York: .1. Odilon Armour, (Jiarles W. .Vrmour. Lauranee 11. Armour, 
A. Watson Armour, Arthur Meekei’, 1". kalson White. (Jeoii^c* M. 
Willetts and Frederick W. (’roll, for answer to the intervening jieti- 
tion of ( alifornia Cooperative (ginneries herein tiled, answering upon 
infoiIllation and belief, ies[>eetfully show to this Court as follows; 

( 1) These defendants admit on information and belief the alle.ua- 
tions of Faraj»:raph One. 

(2) diies.' ilefendants a<lmit that on, to-wit. May D, lt)ll), 
311) defendant .Xrimair and (’ompjiny ( N(‘W .horsey corporation), 
entered into a certain written contract with th(‘ Cjdifornia 
(.’oopeiative ( anneries nmler its former nana* of I*ro(hic(‘is W’aii*- 
house (’ompaiiy. and that said written contract was in tin* words and 
figures set foi’tli in Para.mafih 4\vo of the intiMviMiim:: petition. 

(3) Answering l*araji;raph Thre(‘, these defendants say that such 
paragraph presents a question of law which these defendants are 
not required to answer. 

(4) Answering Paragraph Four, these defendants admit that 
prior to the entry herein of the injunction decree of February 27, 
11)20. defendant Armour and Company (New Jersey corporation), 
took under the aforesaid contract approximately 7)2 per cent of the 
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California Coo})ei'ative Cannciios' fnilpiit of canned products; said 
defendant al.so admits that as a direct and immediate result of said 
decree, it notified the said concern that it could not further keep the 
said contract hy reason of the ])rovisions of said decree‘and for such 
reason declined and refused and has continued to decline and refuse 
to proceed further with the performance thereof. As to the other 
alleviations in said paragraph, these defendants are without definite 
information and therefore neither admit nor deny the same. 

(o) Answering Paragraph Five, these defendants admit the al¬ 
legations thereof. 

(h) Answering Paragraj)!! Si.x, these defendants aver that such 
paragraph presents questions of law which they are not required to 
answer. 

(7) Answering Paragraph Seven, these defendants believe that 
the injunction decree was entered without notice to the 
320 California (’ooperative Canneries or opportunity for it to be 
heard; these defendants aver that thev are without definite in- 

7 X/ 

formation as to th(‘ other allegations in said })aragraj)h contained 
and, therefore, neither admit nor denv the same. 

(S) Answering Paragraph Fight, these defendants admit the exe¬ 
cution of that certain memorandum as therein set forth and be¬ 


lieve the statements in said pai'agraph contained are substantially 
coi’ieet, as (juoted. 

(0) Answering Paragraph Nine, these defendants admit the filing 
of the original hill of complaint as therein set forth, the filing of 
the answers of the defendants thereto directly denying the allegations 
of the hill of conqilaint, and that simultaneously with the filing of 
said hill and answers that the stipulation in the words and figures as 
set forth in Paragraph Nine, was tiled in said (*ause. d'hese defend¬ 
ants likewise admit that simultaneouslv with the tiling of said bill, 
answers, and stipulation, the injunction decree dated February 27, 
11)20. was thereupon presented to and signed hy the Court. 

( 10) Answering Paragratih Ten, these defendants aver that such 
paragraph presents questions of law which these defendants are not 
recpiired to answer. 

(11) Answering Paragraph kdeven, these defendants are without 


suflieient information to either denv or affirm the .‘statements therein 


contained, hut from what information they have, believe that the 
stal(*ments thercMU eontaiiKMl are suhstaiitiallv correct. 



Answ(*ring Paragraph Twelve, these defendants admit that 
afti‘r the eiitrv <d the decree of Fehruarv 27. 1020, defendant 
Anuourand ('ompaiiy ( .\(‘W .leiviw corporation) notified the 


(California Cooperative Canneries that by reason thereof it was 
compelled to di.H*<uitinue the handling of its products and that the 
contract h(‘reinhefore mentioned must he considered as cancelled. 


Answering the balance of said ])aragraph, these defendants are 
without suffi(*ient information to affirm or deny the same. 

(l.‘>) Answering Paragrajih Thirteen, these defendants are with¬ 
out definite information as to the allegations therein contained, ex¬ 
cept they admit that the hill of complaint herein does not charge the 
defendants, or any of them, with creating or attempting to create any 
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inonojjoly, or r(‘^^lraining or atloni])liii.i» lo rosirain trade and coiii- 
inerco, in the .<ale and dislril)ntion of wholesale ^roeery items, 
through any agreement, understanding or joint action hy and he- 
tween said defendants, or any of them, or otherwise; and these de¬ 
fendants further admit that the rej)ort of the Federal Trade Commis¬ 
sion does not show any joint or concerted action or effort hy the 
defendants, or anv of them, in the sale and distrihntion thereof. 
These defendants admit that none of them has aet(‘d jointly or in 
ef)neert, agreement (H’ nndci'standing, c.xpress oi‘ im])lied. with 
the other defendants in this cause, or any of them, in the eonduet of 
the business in wholesale grocery lines: and these defendants fni’ther 
admit that such of them as were engaged in the business of selling 
and distributing said wholesale grocery items were, in the conduct of 
their siiid res])ective businesses, in competition with each other and 
with all of the defendants Iierein who were so engaged, as 
322 well as with whole.«ale grocers. 

(14) Answering Paragraph Fourteen, these defendants are 
without definite information as to the matters and things therein set 
forth excej>t that as to the proceeding before the interstate Com¬ 
merce (’ommission referred to in sjud para.grai)h; wherein the 


National Wliolesale (hocers 


Association and the Southern Whole¬ 


sale (trocers .\.s<ociation sought to prove that ceitain of the (h'fend- 
ants herein wci'c accord(Ml unfaii' advantages ovia- said whoh'sah* 
grocers in exf»edited transportation s(*rvici‘s and moi*e favorable 
freight lates, said lnlerstat(‘ (’ommerce (’ommissi<ni aftei’ full and 
complete hearings, hy its decision rendered under date of .Inne 22, 
lfi21, declared that such charges were unfounded, as more fully a]>- 
peai’s hy reference to ^"olumc #t)l Interstate Commerce Decisions, 
f)age 373. 

(13) (!()) (17) Answering Paragra]>hs Fifteen, Sixteen and 

Seventeen, these defendants say that because of the argumentative 
nature of said j)aragraj)lis, they are not recpiircd to answer the same. 

(18) Answering Paragraj)!) Eighteen, these defendants admit 
that some of them are ‘‘packers,’’ within the definition of that term 
as set forth in the Packers and Stockyards Act, 1321 (42 Stat. 139) ; 
and that such of them as are packers are subject to the jurisdiction of 
tlie Secretary of Agriculture as therein defined; further answering 
the allegations of said paragraj)h, the.se defendants aver they are 
without definite information in reference thereto and can, therefore, 

neither deny or admit same. 

« 

(19) An.«^wering Paragra])h Nineteen, the.<e defendants upon in¬ 
formation and belief say that in so far as said j)aragraph con- 

323 tains a statement of facts and j)roceedings as detailed that 
the same is substantially correct. 

(29) Arrswering Paragraph Twenty, upon information ami belief 
these defendants admit the allegations thereof. 

(21) Answering Paragraph Twenty-one, upon information and 
belief these defendants admit the allegations thereof. 

(22) Answering Paragraf)h Twenty-two, these defendants say that 
the .«ame is argumentative and they are not required to he answered 
hv them. 
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(23) Answering Paragrapli Twenty-three, tliese defendants say 
that the same is argumentative and they are not required to be 
answered by them. 

(24) Answering Paragrai>h Twenty-four, these defendants admit 
the same upon information and belief. 

Armour and Company (Illinois), Armour and Company 
(New Jereey), Armour and Company (Kentucky), Ar¬ 
mour and Company (Ltd.) (Louisiana), Anglo-American 
Provision Company, Fowler Packing Company, Hammond 
Packing Comi)any, New York Butchers Dressed Meat 
(.V)mpany, Atlantic Hotel' Supply Company (Inc.), J. 
Ogden Armour, Charles W. Armour, Laurance H. Armour, 
Arthur Meeker, F. Edson White, Cteorge M. AVilletts, 
Frederick W. Croll, A. Watson Armour, 

By CHAS. A. DOUGLAS, 
CONRAD H. SYME, 

Attorneys. 

%/ 


324 Conrad H. Syme, being first duly sworn, dei)oses and says 
that he is attorney for the above named defendants whose 
names are subscribed to the foregoing Answer, and that he is duly 
authorized to sign the said Answer and to make this allidavit; that 
on information and belief, derived from the principal otlicers of said 
corporation defendants above named and from other persons and 
nther sources, affiant says that the matters and things set forth in 
said Answer are true, as he verily believes. 

CONRAD H. SYME. 


Subscribed and sworn to before me this 27 day of Sej)t. 1024. 
NOTARIAL SEAL.J GERTRUDE ELLIS, 

Notary Piddle. 



* 


Motion to Vacate Consent Decree. 
Filed November 5, 1924. 


* 


Now come the defendants, Swift and ( omi)aiiy, a cor[)oration or¬ 
ganized and existing under the laws of the State of Illinois, Swift and 
Company, a corporation organized and existing under the laws of the 
State of West \4rginia; Swift and Company (Inc.), a corporation 
organized and existing under the laws of the State of Kentucky; 
Swift and Comi)any (Ltd.), a corporation organized and existing 
under the laws of the State of I.ouisiana; Swift and ('omj)any, a cor¬ 
poration organized and existing under the laws of the State of Maine; 
Swift Beef Company, a corporation organized and existing under the 
laws of the State of Maine; I nited Dressed Beef Co. of New York, 
a corporation organized and existing under the laws of the State of 
New York, ,J. .J. Harrington & Company (Inc.), a corporation or¬ 
ganized and existing under the laws of the State of New York; Bim- 
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nil 


rnn)});!!.,/. a corporation or;ianizc<l and existing under the laws 
nf ilio Sljitc of New .h'rsey; Tin* (1. II. Ilannnond (’oinpany, a cor¬ 
poration organized and existing nndei’ the laws of the State of Michi¬ 
gan: Omaha Packing Coinpanv, a corporation organized an<I (‘xisting 
nnd( •’tlie laws of the State of Kentucky; Plankington Packing Com¬ 
pany. a (*oi‘])oi-ation organized and existing under the laws of the 
Slat(* (. ^VO(•oll<i^; Stnrtevant & Haley Beef Sn])])ly (’oinpany, a 
cor)»oiai organized and existing under the laws of th(‘ State of 
Mas>aclni (*tts; kk K. Pond Packing Company, a corjjoration organ¬ 
ized and existing under the laws of the State of Illinois; \h»n 
d'JC) \Vag(‘nen cV: Schicklunis ( omjjany, a corporation organized 
and existing under the laws of the State of New .leivey; West- 
tci-n Packing (’ompany, a cor])oration organiz(‘<l ami existing under 
the laws of the State of Coloiado; HamnK)nd Beef Company, a cor- 
]>oration organized and existing under the laws of the State of Michi¬ 
gan : Omaha Meat Com])any, a corporation organized and existing 
un<](‘r th(‘ laws of th(‘ Stat(‘ of ('alifornia : A. ( antiehl ('ommission 
Oompaiiy. a cor])oi-ati(m organized and existing und(‘i' the laws of the 
State of New .Ici’scy: II. C. Dcrhy Com)>any, a corporation oiganized 
and existing under tlu* laws of tlu* State of New Yoi’k; Metropolitan 
llolcl Sujiply Com|>any, a coipoi’ation organiz(‘d and (‘xisting undiM 
the law." of t 1 m‘S tate (d' Maine; \h‘iniont Supply Company, a corjiora- 
tion oiLianizcd and existing undia* the laws <»f tlu* Stal(* of Mas.sachu- 
seils; 'The llolelikis' B(‘ef Co., a cor|»oiation organized ami existing 
under the laws of the Slate of N(‘w York: New khigland l)r(*ssed 
Meat A W’ool Company, a coi'jioration oiiiJinized ami existing under 
the hnvs of lh(‘ State of Maine: North Packing & Provision ('om¬ 
pany, a cm]»oiati(in organized and existing under the laws of the 
Sla1(‘ (»f Maine: Tlu' Speiry iV: Barnes ('ompany, a corporati()n or¬ 
ganized and exi.'-ting umler the laws of the State of ('onnecticut; dohn 
P. S<|uir(* A (’omjtany. a corpoiation organized and (‘.xisting under 
th(‘ laws of th(‘ State of Maine: dohn P. Sipiire iV: ('ompany ( Inc.), a 
corporation organiz(‘d jmd (‘xisting under the laws of the State ol 
Massachusetts; dohn P. S(pure i\: Company, Incorponited, a corpora¬ 
tion oiganized and (‘xisting under the laws of the State of Bhode 
island: Springli(“ld Provision ('ompany, a corporation organized and 
existing und(‘i- th(‘ laws of the Slate of New Hampshire: 
‘127 White, Pevey A Dexter ('onifjany, a corporation organiz(‘d 
and existing under the laws of the State of Maim*; \\'(‘sl(‘rn 
Meat t'omjtany. a corpoiation (»rganized and existing under th(‘ laws 
of th(‘ Stat(‘ of ('alifornia: Oakland M(‘at cV: Packing ('ompany, a 
corj'oralion organized and existing under th(* laws of the Slate of 
(‘alif(»rnia : N«*vada Packing ('ompany. a corporation organiz(‘d and 
(‘xisting under thc' laws of lh(‘ Slate of Nevada: and Louis k\ Swift, 
Kdward V. Swift, ( ’liarh's 11. Swift. (histavus F. Swift, dr., Harold 
11. Swift. Ald(‘n B. Swift, (leorge H. Swift. Laurence A. ('arton, 
('harles A. P(*acock. AVilliam B. Traynor, Wilfred W. Sherman, Wel- 
Iingt(ui Leavitt and dohn M. ('haplin, individuals, hy ('harl(*s A. 
Douglas and ('onrad H. Sviiie, their attorm'vs and .solicitors, and 
show to the ('ourt: 
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That under date of February 27, 1920, the United States of 
America filed its petition in this cause invoking the jurisdiction of 
this Couit, under its general crjuity ])owcrs and authority conferred 
upon it hy the Act of OVuigress dated July 2, 1890, entitled “An Act 
to Protect Trade and Commerce Against Unlawful Kestraif ts and 
Monojiolies,” (said Act being commonly known as the 1* .lerman 
Anti-Trust Law) and Acts arnendatorv thereof and su uental or 
additional thereto, and particularly the Act of Congress jd October 
15, P)14, entitled “An Act to Supplement Existing l.^ws against 
Unlawful Restraints and Monopolies and for other Purposes,” and 
known as the Clayton Act; 

That under date of February 27, 1920, and simultaneously with 
the filing of said [letition hy the United States of America, the above 
named defendants and the other defendants, both corpora- 
328 tions and individuals, therein made defendants, filed with this 
Court their joint and several answers specifically and cate¬ 
gorically denying the recitals, statements, allegations and charges 
contained in said ])etition in so far as it was sought to show or charge 
these defendants or any of them with any violation or violations or 
attempt or attempts to violate any of the provisions of said Anti-Trust 
Acts; 

That under date of ^\■l)ruary 27, P.>2<b simultane(jiisly with the 
filing of said ])etition by the United States of America and the 
answ(‘rs of the defendants thereto, there was entered by eons(‘nt of 
the defendants, without findings of fact, the decree of the Court 
herein. Said decree was entered in accordance with the provisions 
of the written stipulation entered into by and between the j»arti(s 
to this cause simultaneously filed in this (*ause with the ])l(‘adings 
and the decree of the Court above mentioned. Said stijuilation 
ju-ovided that the corporation and individual defendants, while 
maintaining the truth of their answers and asserting theii' innocence 
of any violation of law in fact or intent, nevertheless, desiring to 
avoid every a])|)earanee of placing themselves in a poshion of 
antagonism to the (Jovernment consent to the making and entry of 
said decree; and that .<aid stipulation also provided that tlie same 
shall not constitute or he considered as an admi.^sion and the rendi¬ 
tion or entry of the decree, or the dc'cree itself, shall not cfuistitute 
or he eonsi(ler(‘d as an adjudication that the (hJVndants, or any of 
tlu'in, hav(‘ in fa(*t violat(‘(l any law of the* Unit('(l States. 'l'h(‘ said 
stipulation then eontaim'd tin* prop<»S(‘d decree in haee vei'ba which 
was th(‘ decree (‘iiteix'd in this cause by said Court: 

32!> dJiat the wi’itt(*n consents of thi' defendants to the «‘ntrv 
of said df'cree filed in this eau.se and upon which consents the 
said <leer(‘(‘ was entc'red wer(‘ not- gcuieral hut were limiti'd coustads 
and stated “that the foregoing de(*ree may he entered heri'in noon 
the stipulation of the parties filed in this eaus(‘,'' which sti{)ulatiou 
is the stipulation above referred to; 

That the deer(*e entered in this cause expressly embodied therein 
as a part thei’eof the condition u])on which the consent of the de¬ 
fendants to the entrv thereof was given, namelv, that the defendants 
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consent to tlie entry of sai<l decree vnivVit’nni that thrir mn- 

sfat.s to the fatnf of f<aifl ftecree shall nttt constitute or he con- 
sifJered an adniisslon, and the rendition or entrif of said decree, or 
the decree itself, shall not constitute or he considered an adjudica¬ 
tion that the defendants or any of them have in fact violated any 
lair of the United States'; 

That tliese defendants aver that notwithstanding the terms and 
provisions of tlie stij)nlation for the entry of said decree and not¬ 
withstanding the decree itself exj)ressly jnovided that tlie decree was 
entered upon the condition tliat their consents to its entry and the 
decree itself should mM constitute an adjudication that the defendants 
or any of them had violated any law of the Unite<l States and not¬ 
withstanding their innocenee of any wrong doing in the premises, 
nevertheless, they have endeavored in good faith to carry out the 
demands of the Attorney (ieneral embodied in said decree and the 
terms thereof, as will more fully appear from their re])orts and from 
the reports of the trustees appointed under the jdan for the 

330 di.<j)osition of public stock yards market com])anies, hereto¬ 
fore tiled in this cause. 

That in opposing the ])etition tiled by the California Co-o])erativo 
Canneries, asking leave to intervene heroin, the Cnited States of 
AuK'rica, by its counsel, as well as National Wholesale (Irocers’ As- 
socation and American Wholesale (Irocers’ Association (formerly 
Soutlu'in WlK)lesale (irocers’ Association), who were ])ermitt(*(l to 
intcrv(‘he her(*in. by their res])ective counsel, have asserted that tin* 
mere entry of the decree imi)lies the facts necessary to su.^ain such 
deciee notwithstanding the express provision in the decree itself that 
it was entered upon condition that the consents of the defendants 
that th(‘ entrv of said decree shall not constitute or be considered 
an admission that the rendition or entry of said decree, or the decree 
itself, shall not constitute or he c-onsidered an adjudication that the 
d(‘fendants or anv of them have in fact violated anv law of the 
Vnit(‘d Stat(*s. The position so taken by the coirsel reju’esenting 
the United States and said interveners is in direct and violent con¬ 
tradiction to the very condition embodied in the decree itself u})on 
which the consents of said defendants were given, and if such posi¬ 
tion is sustained, the decree will he an adjudication that the de¬ 
fendants are guilty of violation of law contrary to the ))rovisions 
of said sti[)ulation reciting the terms uf)on which the parties con- 
.'^I'lited to the entry of the decree and contrary to the condition ex- 
pres.<ed in the decree itself that the decree .should not constitute or 
he considered aii adjudication that the defendants or any of them 
have violated any law of the United States. 

331 Wherefore these defendants move the Court to vacjite, set 
aside and di'clare null and void the so-called Consent Decree 

herein entered on the 27th day of February, 1020, upon the follow¬ 
ing grounds: 

1. The con.sent decree is void becau.«e the Supreme Court of the 
District of Columbia was without jurisdiction to enter the .«ame for 
the following reasons: 
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(a) Tliero were no adjiidicaled facts before tlie court upon wliicli 
tlie court could act; 

(/>) The decree itself was beyond the jurisdictional ])ower of the 
court to enter in anv event; 

(c) ’’riie deci'ee violates tbe otb Ainendnient to the Constitution 
of tbe United States; 

{(1) There was no case or controversy before tbe court within the 
nieanin^^ of tbe Constitution and laws of tbe United States. 

2. Tbe decree is void because it is violative of tbe anti-trust laws 
tbeinselves and neither tbe con.^ent of tbe Attorney General nor tbe 
consent of tbe defendants could validate it. 

3. Tbe Attorney General was without power or authority to con¬ 
sent to tbe decree on behalf of tbe United States. 

Swift and Company (Illinois). Swift and Coin])any (West 
Virginia), Swift and Company, Inc. (Kentucky), Swift 
and Company, Utd. ((Louisiana), Swift and Company 
(Maine), Swift Reef Comi)anv (Maine), United Dressed 
Reef Co. of New York (Xew York), .f. Harrington & 
Comjiany, Inc. (New York), Riml)ler Company (New Jer¬ 
sey), Tbe (L H. Hammond Com])any (Michigan), Omaha 
Racking Company (Kentucky), Rlankington Packing 
Company (Wisconsin), Sturtevant et Haley Reef & Supply 
Comi)any (Massachusetts), K. K. Pond Packing Company 
(Illinois), Van Wagenen & Scbickbaus Company (New 
.lersey), Hammond Reef (V)m])any (Michigan), Omaha 
Meat Company (California), A. Canfield Commission 
Com})any (New .lersey), H. C. Derby Com])anv (New 
York), Metropolitan Hotel Suj)ply Company (Maine), 
^Yrmont Supply Coni])anv (Ma.'^sacbusi'tts), Tbe Hotch¬ 
kiss Reef Co. (New York), Western Packing Com])any 
(Colorado), Western Meat (ompany (California). Oak¬ 
land Meat (fc Packing (^)mpany ((Ylifoinia). Nevada Pack¬ 
ing ('ompany (Nevada). New Kngland Dressed Meat & 
Wool (V)mpany (Maine), North Packing tk Provision 
Com])any (Maine). Tbe Sperry c'c Rarnes Companv (Con¬ 
necticut), John P. S(juire & Company (Maine), John P. 
Squire & Company, Inc. (Mas.sacbusctts), John P. Squire & 
('ompany, Inc. (Rhode Island), Springfield Provision (^m- 
])anv (New Ham])sbire), White, Pevey and Dexter (.'om- 
])any (Maine), Louis F. Swift, Edward F. Swift, Charles H. 
Swift, Gustavus F. Swift, Jr., Harold H. Swift, Alden B. 
Swift, George II. Swift, Laurence A. (arton, ('barles A. 
Peacock, Wilfred W. Sherman, Wellington Leavitt, John 
M. Chaplin, William R. Traynor, 

Rv CHAS. A. DOUGLAS, 

CONRAD H. SYMK, 

Attornei/s ami Solicitors for 
the Above-na7)ie(l Defendants. 
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Motion to Wiontr Cnnsrnt Ih'rrrr 

Xuv(‘nil)er o, liv24. 


Now (‘(nii(‘ Ili(‘ (U'IVndjuits. Armour ami (’()in|)aiiy, a (*or])()i‘alioii 
oi\ii,aniz(‘(l and limit*!' llit* laws of the Stale of Illinois; Ar- 

inoni' ami (’oni]>any. a coipoi'alion oriianiztMl ami oxislini; limit*!' the 
laws of tilt* State of New .lt*rst*y; Annoiir ami (’onipany, a eoipoi'a- 
ti(»n o!'ii.anizt*d ami exislini; unde!' the laws of the State of Kt*!i- 
tneky: Arnioin'and (’o!npa!iy (Ltd.), a eo!'po!'atio!i o!'ga!iized a!i<l 
existi!i.i; imdt*!' tht* laws of the Stale of Loiiisia!ia; the A!i.Li:lo-A!ne!i 
ea!i Ih'ovision Lo!npa!iy, a eo!'j) 0 !atio!i o!'u;a!iized a!id t*xisti!ii!; innlt*!' 
the laws of tht* Stall* of Illinois: lAiwler l‘aeki!io Co!npa!iy. eorpora 
tio!i o!'^a!iized and exisli!i^- u!ide!' the laws of the State of Maine; 
ILnimamd Lafki!iii (’o!i!])a!iy. a eorporatio!! ()ri»a!iizt*d a!id exisl- 
i!!i:,' n!idt*!' the laws of tht* Stale of Illinois; the New York l)i!teht*!'s 
l)!ts.-ed Mial Lo!npa!iy. a et)!])o!'atio!i o!^a!iizt*d a!id existi!ii 4 under 
the laws of the Slate of New A'ork; Atlantie Hotel Supply (^)!u- 
jiatiy ( Ine.), a eoi'iioration or^aiiizetl a!id existing under the laws of 
the Stale of New York; J. O^den Armour, Charles W. Annour, 
Laura!iee H. Ar!nou!', A. Watson Ar!!iour, Arthur Meeker, F. Edson 
AVhite, (leor^e M. Willetts and Frederiek ML Croll, by their attorneys 
(’harles A. Douglas a!id Con!'ad II. Sy!ne. and show the Court: 

'That undi*!' date of l'\*h!‘ua!'y 27, lh20, the rnitt*d Statt*s of 
Ann*i'iea tiled its petition i!i this eausi* i!ivoki!i^ the jinisdietio!i of 
this Comt, nndi*!' its general (*(|uity powers a!id autho!'ity eonfi*r!'e<l 
upo!i it hy the Aet of Co!i.i;ress dated July 2, l«Sh(). e!ititled 
“A!i Aet to Froteet Trade a!id (L>!n!neree A^ai!ist Ihdawful 
lvest!‘ai!ils a!id Monojiolies,” (said Aet hi*i!io; (‘om!no!ily 
kuiown as the Sheianan A!iti-Trust I.aw) a!id Acts aine!idatory 
thereof and sui)ple!nental or additional thereto, and jiarlieularly 
the Aet of Co!ii!;re.'is dated Oetoher 1014, e!ititled “A!i Aet to 
Sui»]>le!ne!it lLxisti!iu Laws anai!ist ILilawful Uestrai!its and .M()!iopo- 
lies and for other Fui'iioses,'’ a!id k!iow!i as the Clayto!i Aet; 

That imd(*r ilate of Fehruarv 27. lt)20, a!id si!nulta!ieouslv with 
the jili!).n of said petitio!i hy the Ihiiled States of A!ne!'iea, the above 
na!n(*d defe!ida!its a!id the other defe!idants, both eo!’]) 0 !‘ations and 
i!idividuals, therei!i made defendants, tiled with this Court their 
joint and .''(*v(*!al answers speeilieally and eate^o!'i(*ally denyin.u; the 
recitals, state!nents, alle^atio!is a!id ehari^es eo!itai!ied i!i said p(*ti- 
tio!i i!i so far as it was sonuht to show or eharj^e these defi*nda!its or 
any of the!n with a!iy violation or violations or att(*!ni>t oi' atti'in))!' 
to violate a!iy of the provisions of said A!iti-T!‘ust Acts: 

That imd(*r date of k'ehrmu'v 27, lh2t), si!nultan(*ouslv with the 
tili!U»’ of said ))etitio!i hy the ILiited States of A!m*!'iea a!id the 
answ(*rs of the defendants thereto, theie was entered hy eo!is(*!it of 
the d(*f(*nda!its. without li!idinos of fact, th(* d(‘ere(* of tin* Comt 
herei!!. Said decree was e!it(*red i!i a('eo!'da!ie(* with the it!'ovisio!is 
of the writte!! stipulatio!i entered into hy a!id hetwee!i the parti(*s 
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to this cause siniultanoously hied in this cause with tlie ]»leadiu^s 
and the decree of the Court a))ove inentioiied. Said stijudation ])ro- 
vided that the cor])oration and individual defendants, while main¬ 
taining lh(* truth of their answers and asserting their innoc(‘n(*e of 
any violatifin of law in fact or intent, nevertheless, desiring 
.‘hd.") to avoid ev(‘rv aj>|)earance of placing themselves in a position 
of antagonism to th(‘ Covernnient consent to the making 
and entry of said decr(‘e; and that said stipulation also provided 
that the same shall not constitute or he considered as an admission 
and the rendition or entry of the decree, or the decree' itself, shall 
not constitute or he considered as an adjudication iliat the defend¬ 
ants, or any of them, have in fact violated any law of th(‘ I nited 
States, ddu' said stipulation tla'ii contained the pi'oposed decree in 
luce verha which was the decree (‘iiterc'd in this cause hy said Court; 

ddiat the writt(‘n consents of the defendants to the entry of said 
decree tiled in this cause and upon which consents the .<aid decree 
was entered were not general hut were limited consents and stated 
‘‘that the foregoing decree may he ('ntenal herein upon the stijiula- 
tion of the jairties tiled in this cause,’* which stipulation is the stipula¬ 
tion above referred to; 

That the decree entered in this cause ex]>ressly emhodied therein 
.‘IS a ])art thereof the condition upon which the consent of the de- 
h'lidants to the entry thei’eof was given, namely, that tin* defend¬ 
ants consent to the entry of .<aid deert'e "upon condifion fJoif tJuir 
r(in>enfs io thn ftifrif of xaid deevef shaJI n<d conxi’dntr or hr ron- 
siderrd an adntir>^ion, and flu- rrndiflon or ' tifn/ of raid drerrr, or 
the decree ifsrif, fdtall ivd eonsflfnfr or hr ronxidrrrd an adjndira- 
tion that the defendants or anj/ of thmi harr in fart riidatrd anif 
Ian' of the Vnited Staffsf' 

That these defendants aver that notwithstanding tla* terms and 
provisions of the stipulation for the entry of >aid di'cree and 
33(> notwithstanding the decree itself ex))re'-ly provided that the 
decree was entered upon the condition that their consents to 
its entry and the decree itself should not constitute an adjudication 
that the defendants or anv of them had violated anv law of the 
('nited States .‘uid notwithstanding their innoct'iice of any wrong 
doing in the ](remises, nevertheless, they have endeavcou'd in good 
faith to carrv out the d( inands of the Attoriu'V (h'la'ral emliodied 
in .said decree and the teims thereof, as will nau-e fully appear from 
their reports and from the re])orts of the trustees ajmointed under 
the plan for the dis](osition of puhlic stockyard market companies 
heretofore filed in this cause; 

That in opposing the jietition tiled hy the (California Cooperative 
Canneries, asking leave to intervene h('r('in. tlu' Cnited States of 
.\merica, hy its counsel, as well as National Whoh'sale Crocers’ 
.V.'^soc'iation and American Wholesale' (5ro(‘('rs* Association (formerly 
Southern Whole.'^ale (Irocers’ Association), who are ])ermitt('d to 
intervene hei*ein, hy their res])ective counsel, have asserted that the 
mere entry of the decree implies the facts necessary to sustain such 
decree notwithstanding tlu' express provision in tlu' di'cri'i' itself that 
it was entered upon ('ondition that the consents of the defendants that 
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Ilic eiitrv of siiiil (h'cnu' sliall not conslitiitt* or Ik* considered an 
admission that tlie rendition or entiy of said decree, or the deereo 
itself sliall not constitute or he considered an adjudication tliat the 
defendants or anv of them liave in fact violated anv law of the 
United States. The ])osition .<o taken hy the conn.sel represent- 
337 in^i the United States and said interveners is in direct and 
violent contradiction to the verv condition emhodied in the 
decree itself n]>on which the consents of ."^aid defendants were j>iven, 
and if such ])osition is sustained, the decree will he an adjudicatioii 
that the defemlants are guilty of violation of law contrary to the pro¬ 
visions of .‘iiiid stipulation recitin<»i the terms upon which the parties 
consented to the eiitrv of the decree and contrarv to the condition ex- 
pressed in the decree it.^elf that the decree should not constitute or 
f>e considered an adjudication that the defendants or any of them 

have violated anv law of the United States. 

*■ 

Wherefore, these defendants move the Court to vacate, set aside 
and d(*clare null and void the so-called Consent Decree herein entered 
on the 27th day of Fehruary, 1^20, njjon the following grounds: 

1. The consent d(‘cree is void because the Su[)reme (\iurt of 
the District of Columbia was without jurisdiction to enter the same 
for the following reasons: 


(a) There were no adjudicated facts before the court upon which 
the court couhl act; 

(/>) The decree itself was beyond the jurisdictional power of the 
court to enter in any event; 

(r) The decree violates the nth Amendment to the Constitution 
of the United States; 

((/) There was no ca.<(‘ or controversy before the court within the 
meaning of the Constitution and laws of the United States. 

2. The decree is void because it is violative of the anti-trust laws 
themselves and neither the consent of the Attornev (Jeneral nor 

t. 

the consent of the defendants could validate it. 

3. The Attorney (ieneral was without ])ower or authority to con¬ 
sent to the decree on behalf of the United States. 

Armour and Company (Illinois), Armour and Company 
(New Jersey), Armour and Company (Kentiu'kyj, 
Armour and Com])any (Ltd.) (Louisiana), Anj>lo-Amer- 
ican Provision Company, Fowler PackingCompany, Ham¬ 
mond Packinii (\)mpany. New York Butchers Dressed Meat 
Company, Atlantic Hotel Supply (’omj)any (Inc.), J. 
();L»den Armour, Charles W. Armour, Laurance H. Armour, 
A. Watson Armour, Arthur Meeker, F. k'dson White, 
(Jeor^e M. Willetts, Frederick W. Croll, 


f >-)0 

.)*>o 


P>v CONRAD 11. SYME, 

CHAS. A. DOUGLAS, 
Attorneys and Solicitors for 
the Above-named Defendants. 
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Answer of American Wholesale Grocers Association to Motion 

of Swift & Co. 


Filed November 12, 1924. 


3|c 9|c :)c ^ ]|c :(e 


Comes now the American Wholesale Grocers’ Association and 
answering the motion to vacate the consent decree filed herein by 
Swift and Company and others joining with Swift and Company 
in said motion, for cause therefor savs: 


1 . 

As to the allegations in said motion describing, reciting and copy¬ 
ing the records leading up to the decree of February 27, 1920, and 
said decree itself, this intervener says that it respectfully refers the 
Court for a correct statement of said record and decree to the originals 
of file in this cause, and except in so far as the allegations of said 
motion to vacate the consent decree conform with the records, said 
allegations are denied. 

2 . 


Answering the allegation that said defendants 

‘^Ilave endeavored in good faith to carry out the demands of the At¬ 
torney General embodied in said decree and the terms thereof,” 

this interverener says that it is informed and believes that there has 
been a partial execution hy said defendants of said decree, but this 
intervener siivs that it is informed and believes that said defendants 
have not fullv compiled with the terms of said decree of February 
27, 1920. 

o 

♦ ). 


Answering the claim of said defendant Swift and Company and 

others joining with it in said motion wherein said defendants allege 

that in opposing the petition of the California Cooperative 

,‘)40 Canneries this intervener asserted that the mere entry of said 

decree implies the facts necessary to sustain such decree, this 

intervener savs that it at no time has insisted that said decree of 
« 

February 27, 1920, should he given effect beyond its terms, but this 
intervener does believe that said decree is a final, valid decree. 

4. 


This intervener, answering the allegation in said motion of Swift 
and Company and its related defendants joining with it in said 
motion wherein said defendants allege that it is the jmsition of this 
intervener that said decree of February 27, 1920, 


21—1395a 


322 


SWIFT ii COMPANY ET AL. VS. V. S. OF A. ET AL. 


‘‘Will be an adjndieation that llic (U‘f(‘iulants ai(‘ guilty of violation 
of law contrary to the j>rovisions of said stipulation”, 

says that it has not contondi'd and does not contend that said decree 
means more than it shows on its face to mean. 

Wherefore, this intervener (‘ontends that the said consent decree 
is not void for any of the reasons claimed hy said Swift and Com- 
j)any and the defendants joininu; with it in said motion, or tor any 
reason. 

AMHHK’A.X WIIOLKSALK (IROCKKS’ 
ASSfKdATlON, 

IW KIKJAK WATKINS, 

AI tor nr I/. 

341 Order Concerning Intervening Petition of California Co¬ 
operative Canneries. 

Filed Deeendjer 17, 1024. 


On motion of the intervener California C'ooperative (tanneries, 
a corporation, hy its .«olicitor Frank .1. Ilo^an, it is, this 17th day 
of December, 1024, herel)v ordered as follows: 

1. That the intervening ])etdion of the California (Cooperative 
Canneries, filed with its motion for leave to intervene, shall he con¬ 
sidered as its intervening j)etition in this caii.«e. 

2. That the an.^wers which have been filed to the said motion and 
petition may he considered as answers to the .<aid intervening ])eti- 
tion; or at their election, the )>arties to this s^nt are hereby given 
leave to j)lead, as they may he advised, on or before January 2, 1025. 

3. That copies of this order he .<erved on all of the parties to this 
cause, or their counsel of record, on or before December 24, 1024. 


Bv the Court: 


A. A. IIOEHLINC;, 

Justice. 


342 Motion to Vacate Consent Decree of February 27, 1920. 

Filed December 20, 1924. 

Comes here again the intervener California Coo[)erative Canneries, 
a corporation, by its solicitor Frank J. Hogan, and moves the court 
as follows: 

1. To vacate the consent decree of February 27, 1020, in its en¬ 
tirety, for it is void for want of jurisdiction, (a) because there were 
no findings of fact, (b) because of the condition upon which it is 
based, (c) because it is not based upon any allegation or [irayer of 
the bill, (d) because it over-reaches the bill and prayers, (c) be- 
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it (‘iijdins tlio conduct of a lawful business in a lawful way, 
(/) beeause it is not within the purview of the antitrust statutes, 
((/) because it violates the antitrust statutes, (h) beeause it restricts 
instead of promotes coin])etition, (/) beeause it creates instead of de¬ 
stroys a monopoly, {]) because it strengthens and builds up a mo¬ 
nopoly, (/.) because it safeguards one i)ublic interest by the de¬ 
struction of another, (/) beeause it jirevents engaging in exjiort trade, 
( nt) b(‘cause it enables Armour A' ('om|)any to avoid its eontractural 
obligations to the intervem*!*, (a) because it was entered without any 
notice to the intervener or o])portunity to be heard, (o) be- 
343 cause it d(*prives the intei'vener of its rights under its con¬ 
tract with Armour (Si ('ompany without first giving it a day 
in court, (p) because it destroys jirivate jiroperty without compensa¬ 
tion, ( 7 ) jjecause it deprives of liberty of contract and property with¬ 
out due process of law, (/•) because there was no ease or controversy 
before the court, (.s*) because the record presents no justiciable issue, 
(t) because consent can not confer jurisdiction, (a) because the court 
was used as an instrument to perpetrate a fraud, (r) because the de¬ 
cree is too general, and {ir) because of other reasfins apparent of 
record. 

2 . In the alternative, and for the reasons aforesaid, to vacate the 
said decree insofar as it covers the unrelated commodities, or so to 
modify it as to jiermit the defendant [lackers to use their distribut¬ 
ing facilities in moving the unrelated commodities either upon a 
commission or some other efficient basis. 

3. In the further alternative, and for the reason aforesaid, to 
vacate the siiid decree insofar as it affects the contract between the 
intervener and Armour c\: rompanv. 

(FRANK J. lion AN), 

Sollcifttr for Ittif rrmrr Callfontia (Cooperative (Canneries, 

3)44 Motion htj I nited States to Stri/ie Oat Parts of Intervening 
Petition of (California (Cooperative Canneries. 


Filed Januarv 2, 1920. 


******* 


C’omes now the United States of America, by Peyton Gordon, 
I nited States District Attorney, and Herman J. Galloway, Special 
Assistant to tbe Attorney General, and moves to strike out the fol¬ 
lowing parts, and each of them separately and severally, of the in¬ 
tervening petition herein, tiled by the California Coo]»erative Can¬ 
neries, to-wit: 


Paragraj)h S, beginning on page 9, and ending on page 20 . 

The words, “in accordance with tlie aforesaid memorandum” ap¬ 
pearing in ])aragraph 9 of said intervening petition, said words ap- 
j>earing in line 2 of ])aragraph 9, on page 20 . Also in lines 7, 20, 
and 44 of said paragraph 9, on page 27 of said intervening petition. 

The words, “as a mere matter of form without any hearing or con¬ 
sideration ol the merits or the issues of fact 2 )reseuted by the plead- 


324 


SWIFT & COMPANY ET AL. VS. U. S. OF A. ET AL. 


ings, and regardless of the legal effeet of the reservations of the de¬ 
fendants in the aforesaitl sti])ulation, and regardless of the legal 
efTect of/’ a])pearing in ]>aragraph h at lines 4S to inclusive, on 
j)age 27, of said intervening jjetition. 

Paragra])h 10^ on ])age 3<S of said intervening petition. 

Paragraf)h 11, on i)age of said intervening i)etition. 

l^aragraph 12, on pages 39 to 42, inclusive, of said intervening 
petition. 

345 Paragraph 13, on })ages 42 to 45, inclusive, of said inter¬ 
vening petition. 

Paragraph 14, on ])ages 45 to oO, inclusive, of .<aid intervening 
petition. 

Paragra ph 15, on ])ages 50 and 51, of said intervening ])etition. 

Paragraph K), on j)ages 51 and 52, of said intervening petition. 

I^aragra])h 17, on ])age 52, of said intervening petition. 

Paragraph 18 on j)ages 52 and 53, of said intervening petition. 

Paragraj)h 19, on ])ages 53 to 59, inclusive of said intervening 
petition. 

Paragraph 20, on pages 59 to 03, inclusive, of siiid intervening 
petition. 

Paragraph 21, on pages 03 to 70, inclusive, of said intervening 
j)etition. . 

I’aragraph 22, on ])ages 70 and 71 of .siid intervening ])etition. 

Paragraph 23, on pages 71 of .<aid intervening ))etition. 

Paragraph 24, on page 71 of said intervening })etition. 

The ground of this motion is that said specified parts of said in¬ 
tervening petition, and each of them, are irrelevant, immaterial and 
improper: that the same are not statements of ultimate facts: that the 
siune eonain many im])ro])cr conclusions of law: that the same are 
argumentative statements; that the sfune cannot and did not give 
said California Cooperative Canneries any rights or any right to any 
relief in this suit: that the same only serve to encumber the record 
and that the portion of ]>aragra])h 9, a])pearing in lines 48 to 53, 
inclusive, on i)age 27 of said intervening j>etition, above set out, 
is impertinent, impro|)er and scandalous. 

PEYTON J. CORDON 

United States Attorney. 

HERMAN .1. CALLOWAY. 

Special Assistant to the Attorney General. 

34G Ansirer of National Wholesale Grocers' Association of the 
United States to Motion of Defendants Arnwnr S: Company 
et al. 

Filed Januarv G, 1925. 


Now comes National Wholesale Crocers’ As.«ociation of the United 
States, and in answer to the motion of the defendants Armour & 
Company and Swift & Company and certain other defendants joining 
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with them and to the motion of tlie intervener, California Cooperative 
Canneries, Inc., to vacate the Consent Decree entered herein on Feb¬ 
ruary 27, 1020, respectfully shows to the Court as follows: 

I. The Consent Decree of February 27, 1920, is valid in all re¬ 
spects. 

II. The Supreme Court of the District of Columbia had jurisdic¬ 
tion both of the parties to the action and of the subject matter 
thereof. 

III. The Supreme Court of the District of Columbia, having juris¬ 
diction of the parties and the subject matter, had the power which 
is inherent in all courts to accept and allow the entry in a pending 
action of a decree Ijy consent of all parties to the action, without mak¬ 
ing findings of fact or an adjudication upon the merits. 

I^^ The parties hereto by their consent waived the necessity for 
the court to find the facts as alleged in the Bill of Complaint and 
denied by the answers of the defendans, and its only function, after 
the Decree had been agreed ui)on and consented to by all the parties, 
was to sanction the entry of such Decree as the final' judgment in the 
action. 

\". A consent decree is a contract for the settlement of a 
347 controversy between parties to a pending action, entered as a 
decree or judgment by the sanction of tbe court. 

\T. The stipulation entered into ])rior to the entry of the Decree 
and referred to in the Decree to the effect 


“that while the defendants and each of them, maintain the truth of 
their answers a!id assert their innocence of anv violation of law in 
fact or intent, they nevertheless, desiring to avoid every appearance 
of placing themselves in a position of antagonism to the Govern¬ 
ment, have consented and do consent to the making and entry of the 
decree now about to be entered without any findings of fact, upon 
condition that their consents to the entrv of said decree shall not con- 
stitiite or be considered an admission, and the rendition or entry of 
said decree, or the decree itself, shall not constitute or be considered 
an adjudication that the defendants or any of them have in fact 
violated any law of the United States,’’ 


did not deprive the Gourt of jurisdiction or the power to enter the 
Decree c>r in any way invalidate tlie Decree and such statement was 
merely a recital of similar ])rovisions contained in Section 5 of the 
Glavton Act, which reads as follows: 


“Sec. 5. That a final judgment or decree hereafter rendered in any 
criminal ])rosecution or in any suit or proceeding in equity brought 
bv or on behalf of the United States under the antitrust laws to the 
effect that a defendant has violated said laws shall be prima facie 
evidence against sueh defendant in any suit or j)roceeding brought by 
any other ])arty against such defendant under said laws as to all mat¬ 
ters respeeting which said judgment or decree would be an estoppel 
as l)etween the parties thereto: Provided, This section shall not apply 
to consent judgments or decrees entered before any testimony has 
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ftfen taken: ProriderJ further, Tins arction shall not apphj to consent 
jndgmentn or decrees rendered in criminal prftccedings or suits in 
cf/nity, note pending, in ndtich the taking of testimony hax been coo/- 
inenced hut has not been concluded, procidat such jndg^nents or de¬ 
crees are rendered before any further testimony is taken. ' 


Tlie Court itself lias no power to vaeate a Consent Deereo 
without the eonsent of alt parties to the orij^inal aetion, ex(*ept 
34(S for fraud or mistake, inasinueh as the Decree is the eontraet 
of the ])arties who alone can eonsent to a change. 

\’I1I. The Su])reine Court of the District of (’oliunhia had no au¬ 
thority to allow intervention in this aetion hy a person not a party to 
the action, for the purpose of attaekinj^ and vacating the Decree, as 


{a) The Court itself had no ]>ower to vacate the Decree without 
the eonsent of all the original parties to the action, and such aj)])liea- 
tion was opposed hy the jilaintiff, the ITiited States, and by several of 
the defendants who had carried out the ]>rovisions of the Decree. 

(A) The Ecpiity Dules jierinit intervention only in subordination 
to and in rc'cognition of the purpo.^es of the main ]>roceeding. 


The decision of this Court denying the apiilieation (d the Cali¬ 
fornia Cooi>erative (anneries, Inc., was therefore in all respects 
correct. 

IX. In further answer the National Wholc.sale Crocers’ Associa¬ 
tion of the United States refers to the pleadings filed in this aetion, 
the Consent Decree dated February 27, 1920, and all proceedings and 
orders of the Court made thereunder, and all' papers upon which such 
orders were ha.^ed, or otherwise filed in this iirocceding, including the 
apfilication for leave to intervene hy the California (’ooperative Can¬ 
neries, liie., and the record on appeal from the order of this Court 
denying such ajijdieation, including Vol. I of the Packer ( on.^ent 
Decree Hearings before a Subcommittee of the Committee on Agri¬ 
culture and h'orestry, United States Senate, 67th C’ongress, jmrsuant 
to Senate Resolution 211; and .said Association makes the .^aid papers, 
proceedings and orders a i)art of its answer with the same force 
349 and effect as though .«et forth herein in full. 



NATIONAL WHOLESALE OROf'ERS’ 
ASSOCIATION OF THE UNITED 



STATES, 

L. TOULINE, 

Secretary. 


WILLIAM V. BREED, 

SUMNER FORD, 

Of Counsel. 

BREED, ABBOTT & MORGAN, 

Attorneys for Xational Wholesale 

drocers' Association of the United States. 
HARRY W. VAN DYKE, 

Attorney of Record. 
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350 


Memorandum. 


Filed January 26, 1925. 


This case conies before me on a motion of the United States to 
strike out certain jxirtions of the intervening jietition of the Cali¬ 
fornia Co-operative Canneries and to have the petition conform to 
the rules of ])Ieading in equity. In this case, the court is not sitting 
as a commission or as a jiart of the executive or legislative branches 
of the government, but as a chancellor in an equity case, and plead¬ 
ings in such cases must conform to the rules of the court. The 
l)Otition, as a pleading in equity, clearly violates Equity Rule 1(S 
in pleading matters jiurely of evidence. This violation of the 
principals f)f ecpiity [)leading, however, is not confined to the peti¬ 
tion of the Canneries, hut extends to the pleadings filed by the other 
intervening petitioners. 

An order will be entered rcipiiring these pleadings to be modified 
so as to conform to the rules. 

.\s to the particular exceptions to the petition of the Canneries, 
1 think that all matters of evidence should be excluded, but not the 
facts leading up to the entry of the consent decree, nor the facts 
stated in the bill negativing laches. 

1 have not aftenq)ted to lake up each sejiarate objection but 
have indicated my general views, and if counsel cannot agree as 
to the application of them in each particular, I will go over the 
whole matter again either in chambers or in oj)en court: but my 
])resenf view is that the motion to strike should be sustained 
3)51 as to the statement of the Attorney (General, beginning on 
page 166 of the printed record: as to the powers of the other 
intervenei*s on ])age 18(S; paragraphs Xlll, XIV, XA", XIX, XX, 
XXI1. and XXl\\ and that part of ])aragraph XVIIl, which begins 
with the words: “The Federal Trade Commission in reporting on 
this svstem, etc.” 

JENNINGS BAILEY, 

J uM ice. 




()i'dcr SfriLdiif/ /V//7.s- of Inff rrcniuff Pefifion of ('afifornia 

('oo pc rati vc Cann cries 

Filed Februarv 4, 1925. 


* 


On consideration of the motion of the complainant United States 
of America, to strike certain parts of the intervening petition of 
the California Cooj)erative Canneries, following arguments by coun¬ 
sel for the rcs])ective parties in interest, it is, this 4th day of February 
1925, ordered that the following j)arts of the said petition be and are 
herebv stricken thereform: 
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1. All matters of evidence, Imt not the facts leading u|) to the 
entry of the consent decree, nor the facts stated in tlie said ])etition 
negativing laches. 

2. The statement of the Attornev (Jeneral of .laniiarv 7, 11)20, 
before the United States Senate Committee on Agriculture and 
Forestry contained in Paragraph AT 11 of the siiid petition (and 
beginning on i)age 100 of the printed Transcript of Record in the 
Court of Appeals). 

3. The allegations as to the ])Owers of the other inteiTcners 
herein, contained in Paragraph XII of the said petition (and be¬ 
ginning on page 188 of the aforesaid Transcript of Record). 

4. Paragraphs XIII, XIV, XV, XIX, XX, XXII, and XXIV 
thereof. 

5. That i)art of Paragraph XATll thereof l>eginning with tlie 
words: ‘'The PVderal Trade Commission, in reporting on this system 
of distribution.” 

By the Court: 

JENXIXCS BAILEY, 

J Wit ice. 


353 To the foregoing order, the intervening ])otitioner, (Cali¬ 
fornia Cooperative Canneries, in open court, objects and ex¬ 
cepts, and said exception is hereby allowed. 

JENXIXdS BAILEY, 

Justice. 


354 Ansirer to Intervention of California (Cooperative ('anneries. 

Filed March 10, 1925. 


Come now American Wholesale Grocers’ Association, Henry G. 
Sears Company, John Hoffman and Sons Comj)any, Mason, Ehr- 
man <fc Company, J. M. Radford Grocery Company, Southern Dis¬ 
tributing Company, Hall Grocery Company, Albert Mackie & Co., 
Ltd., The Hiegs (i'omf)any, W. I). Cleveland ct Sons, Rapides Gro¬ 
cery Company and Oliver Finnie Grocery Co., interveners herein, 
and answering the })etitif>n of intervention of California (Coopeiative 
(tanneries, without waiving their motion to dismiss said petition of 
intervention for legal insuHiciency thereof, for answer thereto .siy: 

Paragra[)h 1. 

These interveners, being without knowledge, are unable t(» answer 
the allegations of Paragra})h I of said petition of intervention, and 
juay that because of such lack of knowledge said Paragraph 1 ho 
treated as denied. 

Paragraph’ 11. 


These interveners, being without knowledge, are unable to answer 
the allegations of Paragra])h II of said petition of intervention, and 
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pray that because of such lack of knowledge said Paragrai>h II be 
treated as denied. 


Paragraph III. 

vVn.^wering Paragraph III of said petition in intervention your 
interveners say tliat, while the allegation is a legal conclusion, these 
interveners do not believe that the conclusion is a true one, and, 
therefore, they deny Paragraj)!! Ill of the intervention of said Can¬ 
neries. 

Paragraph IV. 

These intervenei*s, being without knowledge, are unable to 
300 answer the allegations of Paragraph IV of said petition of in¬ 
tervention, and pray that because of such lack of knowledge 
said Paragraj)!! IV be treated as denied. 


Paragraph X. 

These interveners, being without knowledge, are unable to answer 
the allegations of Paragraph V of said petition of intervention, and 
])iay that because of such lack of knowledge said Paragraph V be 
treated as denied. 


Paragraph VI. 

Answering Paragraph X\ of said intervention, these interveners 
deny the same and say that the Court rendering siiid decree had juris¬ 
diction over the subject matter and of the parties thereto, that the de¬ 
cree was entered by consent of the parties and in order that the parties 
defendant thereto might obtain the advantages resulting to them 
from an adjustment and settlement of the controvei'sy between them 
and the United States. The allegation in said Paragra])h XI to the 
effect that said decree “was to restrict and not to promote competition 
in the distribution of food commodities”, and the related allegations 
thereto are denied, and these interveners say that the effect of said 
consent decree was to dej)rive the defendants thereto of advantages 
and the results of monopolies which enabled such defendants to re¬ 
strain competition between them and wholesale grocers. That it 
is not true that the effect of said decree diminished the profits of 
producers nor is it true that it increased the cost to the consumer. 
That in truth said decree enabled wholesale grocers to compete on 
fairly ecpial terms with the defendants to sai<l decree, thus increasing 
competition. Further answering said Paragraph X\ these in- 
terveners .siy that it is not the real interest of these inter- 
veners, nor (!<► they believe of any other wholesale gi'ocers, to 
prevent competition, hut the pur]»ose and intent of these wholesale 
grocers, and, it is believed, of all other wholesale grocers throughout 
tlie United States, is to have competition without any special advan¬ 
tages or discriminations to anyone so that all may compete on an 
e(piality. That the restrictions on the conduct of defendants con¬ 
tained in said decree would not and do not have the effect of limiting 
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conij^etilion, but do, in fiul, increase tbe opportunity to compete l)y 
]K‘rmittin.ij: wliolesale ^;rocers. aj>]>roximately four tlionsand in nnm- 
Ik'I*, to have ecpial opportunity to compete with the defendants to said 
d(‘cree. That prior to the entry of said decree said defendants tliereto 
liad advantages over wliolesale grocers, wliieh advantages concentrated 
to a large extent the liandling of the food ])rodncts described in said 
decree' in tlie liands of tlie big Packers, de'fendants thereto, to the 
partial (“xclnsion of opporinnity to com]n‘t(‘ on Ix'half of these' inte'i’- 
v('neis and other whoh'sale groceis. d'hat said dt'e*ree in no wav 
elle'cted or promote'd a monopoly in favor of groce'is, hnt in efleet 
]n-even1e'd the' atte‘m])t. ahe'ady partially snccc'ssfnl, of the' de'fendants 
to said de'ci’ce' to obtain for themselves a piactical monopoly. 

The'se' inlei’veau'i's. fnrthe'i- answering said Paragraph \’l. say 
that >ai<l ele'cre'e*. is not improvident, is not errone'ons, but is a valid, 
le'gal. e*(jnilal;le'. jnst. and ee*onomic decre*e, one the Ponrt had author¬ 
ity to eaite'r. one to whie-h the' defendants e'onsented. and that the 
entiy of said ele'cie'c was ami is in the jmblie* inteiH'st. 'riu'se intej’- 
ve'iH'rs fnithei' say that said elecree is not interloe*ntorv. hnt 
linal. and that this court has no janve'r to vacate* oi’ modify it. 

Paragiaph \ 11. 

Answe*ring Pai'agiaph of said petitiein for interve'iition tlu'se 
inte'iveiu'is are* without knowledge as to the allegations therein 
e'xccpt as he'ie'inafter stat('<l. and juay that said Paragraph with the 
e'xe-eptions he*ieafte*r stateel be tre'ated as denie'd. 

Answe'iing that |>art of Paragiaph \d 1 wherein in substance said 
int<‘rvene*r claims that it has he'e'ii actively engaged in efVoils to 
vacate' e>r modify said de'e'iee. tlu'.'^e' interveners say that said allega¬ 
tion is denicil. e'xcc'jtt it is admitte'd that .<ome'thing ove'r a year after 
the* <leci(*e had be'cn ente'ie'd sai<l interve'iier did undertake, and with¬ 
out .-ncci’ss, to hav(' the same vacate'd oi‘ modilie'd and tlu'se* inter- 
ve'iiers fnrtlu'r say that sai<l interve'iier was guilty of lache's in wait¬ 
ing. as it did wait, for more than a ye'ar before taking any action 
and for more than two years before liling its petitiein to intervene 
in this eaiuse. 

Paragraiih VIII. 

'riiese* inteixciier.- are without kmovledge* as to whe'ii the inte'rve'iie'i’ 
I('arne*<I of said de'cr(*e‘ as ie*ferred to in its allegation in Paragraph 
\M1I of its petition to interve'iie, and pray as to such alle'gation that 
same be cfnisi<lere‘d as de*nie'<l. As to the allegation that the Attoriu'v 
t b'lieral ami the de'IVndants in said de'e*ree exe'e-uted a memorandum 
e'vide'iicing their agiee'ment. the* same is admitted. 


Paragraph IX. 

Answering Paragraph IX eif the intervening petition, thi'se inter¬ 
veners sav that thev admit that a decree was enti'red Pebruarv 
MoS *27. Pt’20. in accordance' with the agreeim'iit of th(' parties, 
and these interveners refer to said decree, of record in this 
cause, for a comjilete and accurate cojiy thereof. 


SWIFT & COMPANY ET AL. VS. U. S. OF A. ET AL. 




Paragraph X. 

In aiLswor lo Paragraph X of the petition of intervention thes-c 
interveners sav that they denv that the reservations in said decree 

rj V t/ 

of Fehrnary 27, 1920, prevented this Court from exercising power 
or jurisdiction and deny that such reservations de])rived this Court 
ol power to enter said decree and say that by virtue of the agi'ce- 
nient f)f the parties and the consent of the defendants tliereto this 
(’ourt liad tlie power to enter the decree of February 27, 1920, and 
that said decree is a final decree and binding on ]>arties and ]>rivies 
thereto. These inteiveners further deny the allegation in Para¬ 
graph X to the effect that said (lecree created or continued a monopoly, 
hut say that said decree in effect j)revented the defendants thereto 
from creating, increasing and continuing a mono])oly. These in¬ 
terveners deny that said decree is so general as to he a nullity and say 
that said decree is in all things valid. It is true that said decree does 
enjoin the defendants from condu(*t that might, if it were not in 
restraint of ti’ade and a mono])oly, he a lawful business, hut that said 
injunction ]>ro|)crly restrains the defendants from doing things 
the doing of which tended to create a monopoly and a restraint of 
trade. These defendants denv that said decree was an economic 

t- 

mistake and say that it was founded on law and good in fact. As 
to the effect of the Webb Ex])ort (-ombination Act, these interveners 
say that that is a legal (piestion which is submitt(‘d to the (V)urt 
.‘lot) for determination, Init whether or not the said Act has any 
force in the premises, the decree is a valid, binding decree of 
the Court and a contract between the United States and the defend¬ 
ants to said decree. 

Paragraph XI. 

These interveners, Iteing without knowledge, cannot make any al¬ 
legations with reference to Paragraph XF of the petition in inter¬ 
vention and pray that Siiid ]^iragraj)h shall be treated as denied. 

Paragraph Xll. 

Answering Paragraph XII of the petition to interveiK' herein these 
interveners are without knowledge as to what, if any, notice Armour 
cV Company gave to intervenei'. and they j)ray that this part of .^^aid 
Parag;raph he treated as denied. 

Answering the allegation of Paragraph Xll that it is im[>ossihle 
to determine the extent of the damage sustained by said intervener, 
these interveners denv the same and sav that if said intervener has a 

c t. 

valid contract, which is not admitte<l, but denied, that its right of 
action is at law and it can recover its full damages at law regardless 
of said decree. 

Answering the rest of Paragraph Xll these interveners .^^ay that 
they deny the same and further say that said intervener has never 
suffered and legal damages by virtue of the entry of the decree 
of Februarv 27, P)20. 
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Paragraphs XTII, XIV, and X\\ 

Answering I*aragraphs XIII, XIV and XV, these Paragraphs of 
tlie intervening ])etition have lieretofoie been strieken and no answer 
thereto is neeessarv. 


3t)() 


Paragraph X\^l. 


Answering Paragra})h XVI of the petition of intervention herein 
these interveners deny tlie tirst sentenee tliereof, and siiy that it 
would not he a legal or proper solution to set aside said deeree of 
Fehruary 27, Pt2(), or in anywise to nuxlify such deeree. Answering 
the .<eeond sentenee of Paragiai>h XVI these interveners say that they 
are without knowledge of the disposition of Arniour 6: Company and 
Wilson A’ (V)m]»any exeept that Armour A Comj)any are now seeking 
to set aside said deeree and, so far as these interveners know, Wilson 
A Com])auy are not objecting thereto. These interveners furthei 
say that they deny that the cost of handling by the Packers decreases 
with volume and deny that the conduct of their business results in 
a .saving in the cost of distribution. 

These interveners answering the .second j)aragra])h of Paragraph 
XVI deny the same and say that said decree is a ju.^t, legal and eco¬ 
nomic decree and henelits small producers and small distrihutoi's. 

An.swering the third paragiaj)h of Paragraph X\T these inter¬ 
veners denv the same and sav that it is not true that said decree 

ft' 

results in increasing the cr)st of meat j)roducts to the consumer, hut 
on the contrary .«ay that by reason of the defendants’ ])rivileges and 
advantages in ]private cars and otherwise, that they arc enabled to 
ju’event the competition of wholesale grocers having no such j)rivi- 
leges and that in truth and in fact if the defendants to said decret 
are not restrained as in .«aid decree ])rovided, they will continue being 
a monopoly and will continue to restrict trade and commerce. 


3(>1 


Paragraph XA'II. 


Answering Paragraph X\TI these interveners .say that they deny 
tliat .said decree was an economic mistake, and as to the effect of .^^aid 
decree on export husine.'^s these interveners t^ay that that is a question 
of law, the decision of which is for the Court. 


Paragra[)h XVUI. 

Answering Paragraph XVIII, these interveners a<lmit the same, 
hut say that the Packers and Stockyards Act in no way affects said 
decree of lA'bruary 27, lb2f), and that said A(*t was made less re¬ 
strictive becaii.^e of .<ai<l decree and that said decree was before The 
(’ongress when it pas.sed .^lid Packers and Stockyards Act and that 
in effect The Congress has accpiiesced in said decree. 
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Paragraphs XIX and XX. 

Answeiins Para<>ra])]is XIX and XX of the intervention filed 
herein, these Paragraphs having been stricken no answer thereto 
is necessary. 

Paragraph XXI. 

Answering Paragraph XXI, these interveners say that the public 
documents therein referred to have no pertinence to this proceeding, 
and, if the Court holds that such documents are pertinent, these 
intervenei's })ray that the original documents be considered. 

Paragraph XX11. 


Paragraph XXII of the petition of intervention having been 
stricken, no answer thereto is necessary. 

Paragraph XXIII. 

Answering Paragra])h XXIII, these interveners say that they deny 
the right of this Court at this time to ])ermit an intervention 
3h*2 in o})position to a final, legal de(*ree. It is true tliat these in¬ 
terveners believe that they liave the right, and the Court has 
held that they have the right, to intervene for the support of said 
decree and these interveners further deny that said California Co¬ 
operative Canneries has any right to intervene herein for the pur¬ 
pose stated and on the facts alleged. 

Paragraph XXIV. 


Paragraph XXIV having been stricken by the Court, no answer 
thereto is necessarv. 

Wherefore, premises considered, these interveners respectfully pray 
that the petition of intervention of the California Cooperative Can¬ 
neries be denied and that said decree of February *27, 1920, be in all 
things held to be valid, legal and subsisting. 

EDGAR WATKINS, 

Attorneii for American Wholemle Grocers' 
Association, Henry G. Sears Company, 
John Hoffman and Sons Company, 
Mason, Ehrman d’ Company, J. M. Rad¬ 
ford. Grocery Company, Southern Dis¬ 
tributing Company, Hall Grocery (Com¬ 
pany, Albert Mackie d Co., Ltd., The 
Hicks Company, IP. D. Cleveland d Sons, 
Rapides Grocery Company, and Oliver 
Finnie Grocery Co. 


SWIFT rOMPANY KT AL. VS. U. S. OF A. FT AL. 


• »>» 4 

t 

IJ. II. llowc. lii>l duly swoin, jind say.^ llial lu‘ is Ihii 

Scnclaiv oT tlu* .Vnuaican WhnUsalo (Jrcucr.^’ As.^ociation and is 
«/ 

a^ent for tho Iloiiry (J. S(‘ar.<i (’oinjumy, .lohn Ilotfnian and Sons 
(^oin]>any. Mason, Khnnaii c\: (’oinpany, J. M. iJadford (irocery 
(’oinpany, Sontliern Distrihntinj* ('oinpany, lliill (irocery (onipaiiy, 
Albert Mackie k (’o., Ltd., The ]licks (’oinpany, \V. D. (deve- 
land ifc Sons, l{a])ides (ii’ocery (’oni])any and Oliver Finnie 
(IrociMv ('onipany, intcMveners nani(*d in tin' forci^oiim an- 
swei-; that Ik* is duly ‘Uithorizcd to si.un this answer to the interven¬ 
tion of (ddifoinia (’oo|)erative (Mnneries and to make this allidavit; 
that on information and belief derived from his association with the 
wholesale i^roeei’s and his knowh'd^e of the facts in said answer set 

forth alliant savs that the matters and theinsis .<et forth in the fore- 

* 

^oiiijLi answer are true as he vcrilv believes. 

R. II. ROWK, 

Ajfia nf. 

Sworn to and subscribed before me this Id" dav of March, lh2o. 

MOROAX li. RKACII. 

('Jerh, 

By F. F. rrXXIXCillAM. 

A if lit (lerk. 

,‘W)4 Ansner (n\ Ihhalj of tlie I nited Sfafex of Anifrlrn to the 
1 nterveiiiiKj Petition of the (\ilifovnia Cooperatire (’an- 


nenes. 


Fil(*d March lb, 1020. 


Comes now tla* rnit(*d Stales of America and for answ(‘r to the 
intervening petition of the (ddifornia Coo])erative Canneries says: 

1. It admits the allegations contained in paragra]di 1 of said 
intervening ])etition c(mcerning the State of incor|)oration and 
j»rincipal ]»lace of bnsin(*ss of said California Cooperative ( anneries 
blit .'^ays that as to each and every other allegation contained in 
.Slid ])aragra])h I it is without knowledge. 

2. That it admits the allegations contained in paragrajih II of 

.said intervening petition. 

‘)b”> 2. W’hile alleging that the* matters and things s(*t up in 

j)aragra])h III of said intervening jietition are conclusions 
of law and, therefoie, do not reijiiire an answer, the Cnit(*d Stall? 
of America nevertheless denies that the petitioner, by virtue of said 
contrai't or otherwi.se, has a legal interest in said litigation or in the* 
subject of said suit, or that [letitioner is a real party in inti're.st 
herein. 

4. That while the ITiited State.? alleges that many of the mattei*? 
and things .«et up in .«aid paragraiih IV of .said intervening petition 
are matteis and conclusions of law and therefore do not require any 
answer, it denies that the intervening petitioner herein is entitled 
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10 'mv()k(‘ llu 3 aid and ju^sistaiicc of tliis or any other (.-oiirt of (‘(jiiily 
hc(*aus(* of the matters and tlnnp;s set nj> in said intervening;- petition; 
the United States savs tliat after tlie entry of the eonsent deeree 

C/' c 

lierein said Annonr c\: Coni])any notified said California Cooperative 
(Ginneries that it eleeted to eaneel said eontraet set out in ])ara^raj)h 

11 of said intervening; ])etition; as to each and every other alle;;ation 
contained in said paragraph IV of said intervcaiiiii; ])etition the 
United States of America says it is witliout knowledge*. 

5. Vlie United States of .\meriea deni(‘S tliat the Soutiaun Whole¬ 
sale (Jro(*ers Association (now American Wholesah* (Jroeers .Associa¬ 
tion) and the National Wholesale Cnoec'rs Association. to';(‘th(‘r with 
certain alliliated wholesale u,roe(‘rv eoneeiais, wcac L!,iven leave* hy 
this court to intervene in this suit, hut says that .<aid whole- 
3(>0 sale grocery associations, together with said atliliated whole¬ 
sale grocery concerns, were granted hy this court a right to 
he heard, and savs that the terms, conditions and limitations of 
.said right are .set forth in an order is.sued hy this court in this suit, 
[ind prays that refei'enee may he had to said order foi* the contents, 
meaning an effei't thereof. 

The United States admits that ]>rior to the entry of the eonsent 
deer(‘e herein Armour ^ Com])any and other deh'udant meat ])aek- 
ing companies had estahlished and were o|>erating- large systems 
for the distrihiition of food ])roduets and in such di.<trihution were 
in competition with many whole.sale grocers of the United States, 
including therein memhers of the National Whole.sale (Irocers A.®- 
sociation and of the American (forna'ily Southern) Wlndesale 
(Irocers A.^^sociation. 

The United States of America says that as t(» each and every other 
allegation contained in .'said pai’a,graph A", it is without knowh'dge. 

(). Tlu* United States of AiiK'rica. alleging that many of the 
matteis and things set up in paragraph \"I of .<:iid intervening peti¬ 
tion are conclusions of law, and. th(*refore. re(|uire no answer, never¬ 
theless denies that said decree is void for the alleged rca.sons set 
forth in said inte\ening ])Ctition, or for any other rea.«on, or at all; 
also denies that said deeree is im])rovident or erroneous, or that it 
should he vacated or modified, or that the same is interloeu- 
307 tory and not final. 

The United States of America fui-ther says that as to each 
and every other allegation contained in said paragraph A"1 it is with¬ 
out knowledge. 

7. An.swering paragTa])h A"ll of i«aid intervening petition, the 
United States of America admits that prior to the entry of .«aid 
decree said California Coo])erative Canneries had no notice or other 
]H‘oce.^s i.s-ued to it hy this court coiu'crning the ])endency of this 
suit, and in this connection alleges that said Calfornia Cooperative 
Canneries was, and is. neither a necessary nor a ])roper paitv to this 
suit, and was not entitled to notice or process in su(*h suit ])]-icn' to the 
entry of said decree. As to what, if any. actual notice of tins suit. 
f»rof the pi’climinarv negotiations relating thereto, the said p(‘tiliotier 
had prior to the date of .'said decree, and as to each and every other 
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jillo^ation coiitaincd in j)araj»;ra]>li VII. the rnited States of 
America says that it is without knowledj^e. 

8. Answeriui:; ])ara^ra])li \AII of sai<l petition in interventi(»n, tli(‘ 
United States of America admits the .dle.uations .^^et forth in said 
paragraph exce])t tliat it says tliat as to when said ])etitioner learned 
of the facts set fortli in siiid para<>:ra])h VIII, it is without knowledge. 

0. Answerinn; ])ara^rapli IX of said ])etition in intervention, tlie 
United States of America admits that on Fe))ruary *27, 1020, it filed 
an original Rill of Complaint in this suit, and that on the same 
date tlie defendants tlierein filed answei*s to said Rill of Complaint; 

tliat on said date a sti])ulation lu'tween the jiarties to this 
3tiS suit was filed in tliis (*ourt; that on said date (*onsents to the 
entry of tlie decree were filed ]>y such defendants in this court, 
and on said date this court entered the decree herein. The United 
States of America denies that .<iiid decree was entered as a mere 
liiatter of form, or that the same was entered without consideration 
of the merits or tlie is.'sues of fact [iresented hy the pleadings; denies 
that said Rill of Conifilaint does not state a cause of action, or that 
said decree was entered without regard to the legal effect of reserva¬ 
tions of the defendants in the aforesiiid stipulation, or without regard 
to the legal effect of the provi.<ions of said decree. 

The United States of America further savs that the statements in 

t 

said ])aragraph IX. concerning the contents of .<aid Rill of Comjdaint, 
answei-s. stipulations, con.'^ents and decree, with the exception of the 
quotations therein, are not full, complete or accurate statements of 
the contents thereof; that all of such documents are matters of record 
in this suit in this court, and the United States of America ]>rays that 
reference he made and had thereto as to the contents, meaning and 
legal effect thereof. 

10. Answering paragra]ih X of the intervening petition the United 
States of America denies that the legal effect of said so-called reserva¬ 
tions in said stipulation and decree was to jirevent the court from 

exercising power or jurisdiction in the case, or from entering 
300 said decree; denies that said decree is .so general in its terms as 
to be a nullity; denies that said injunction is void or that it 
attem})ts to enjoin defendants from conducting lawful businesses, or 
from engaging in the ex])ort trade in violation of any act of ('ongress; 
denies that .<aid decree was, or is, an economic mistake, or that it was 
unfounded in law or in fact; as to each ami every other allegation 
contained in said paragraph X it is without knowledge. 

11. Anj^wering ])aragraph XI of said petition in intervention, the 
United States of America says that it has no knowledge concerning 
any of the allegations of said i)aragraph, except that it is cognizant of 
the terms of the agreement set forth in ])aragraph II of .«aid petition, 
and as to the contents, meaning and effect of said agreement the 
United States of America ])rays that reference may be had thereto. 

12. Answering paragraidi XII of .snd inteivening ])etilion, the 
United Slates of America says that after the entry of said decree the 
defendant. Armour & Company, notified sai<l California Cooperative 
Canneries that it elected to cancel said contract set out in paragraj)h 
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11 of said intervening petition hut denies that the effect of said decree 
was to take petitioner’s pro})erty without compensation or due process 
of law. 

That as to each and every otlier allegation contained in said para- 
grai)li XII the United States of America says it is without knowl¬ 
edge. 

‘>7t) 13. Answering paragraph XVT of said petition of interven¬ 

tion the United States of America denies that the vacation or 
modification of said decree would ])rovide either a simple or a proper 
solution of this controversy; that as to eacli and every other allegation 
contained in said ])aragra])h XVI the United States of America says 
that it is without knowledge. 

14. Answering ])aragraph XVI1 of said intervening petition, the 
United States of America admits that the foreign export business is 
a matter of considerable importance; admits that the said decree pro¬ 
hibits the ])ackers from exporting foods other than meat and related 
products, and to that extent deprives the producers and manufac¬ 
turers of certain food products from using the facilities of said de¬ 
fendant as a means of distribution of foods in foreign countries. 
The United States of America again denies that said decree was or 
is a grave economic mistake, or that its effect has been disastrous to 
the interest of the ])eople at large, or that it has operated to the injury 
of producers generally, or to individual citizens of the United States; 
denies that said decree is inconsistent with the provisions of the act 
of Congress referred to in said ])aragra})h. 

IT). Answering ])aragra])h XVfll of said intervening petition, the 
United States of America admits that some of the defendants in this 


suit are subject to a certain degree of su[)ervision and control by the 
Secretary of Agriculture under the terms and provisions of the Pack¬ 
ers and Stockyards Act, 1021 (42 Stat. loO) ; denies, however, 
371 that there is no reason why the defendants should remain 
under such supervision and control of this court as provided 
for in .said decree; that as to each and every other allegation con¬ 
tained in said ])aragraph X\TII the United States of America says 
that it is without knowledge. 

IG. The United States admits that the portions of the document 
(juoted in paragraph XXI of said intervening ])etition is a substan¬ 
tially correct co])y of parts of a letter transmitted by the Attorney 
(leneral to the Senate of the United States on February 3, 1022, in 
answer to Senate Pesolution 211, but savs that such letter is not and 
does not purport to be a complete, accurate or true co])y thereof, and 
prays the court that if the contents of such letter become material, or 
relevant to the issues of this suit that reference may be had to a true 
and correct co])y thereof, which ajipears in a i)ublic record and docu¬ 
ment entitled “Hearings Before a Subcommittee of the Committee 


on Agriculture and Forestry of the United States Senate, ()7th Con¬ 
gress, 2d Session, Pursuant to Senate Resolution 211.” 

17. The United States of America alleges that paragra])h XXIII 
of said intervening i)etition contains many matters and conclusions 
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of law and ariiuniontativo .‘^taUMiK'nls wliicli mjuiro no answer, ad¬ 
mits that tlie United States is nnwillinj*; to take allinnative aetion to 
disturb said deeree, denies that all of said defeiulants are unwilling 
to take any affirmative action to disturb said decree, and as to each 
and every other jdlegation in said paragrajdi XXIII the 

372 United States says that it is without knowledge. 

IS. The United State's of America for a lirsl ami separate 
defense to .siid intervening |K‘lilion say that tlu' decrcH* was entered in 
this suit on February 27, 11>2(). Said ( alifornia ('oojeerative Can¬ 
neries filed no jeetition for h'ave to intervene or other pleading or 
motion herein until A])ril lit, 1922. Between Fehruary 27, 1920, 
and April 19, 1922, the parties to this suit had materially changed 
their j)ositions as a result of said decree and the parties cannot he 
restored to the status existing at the time of the entry of said decree. 
By tlieir laches and hecau.<e of the facts above stated the (alifornia 
Cooperative Canneries has deprive<l itself of any right, if it ever had 
any, to raise the cpiestions attempted to he juesented by its interven¬ 
ing petition heren. 

19. The United States of America, for a second and separate de¬ 
fense to said intervening j)etition, says that there is no equity in said 
j>etition and that the same does not state facts suflicient to entitle j)eti- 
tioner to the relief ])rayed for in said ])etition, or to any relief herein. 

20. For a third se]»arate defense to .<aid intervening petition the 
United States of America savs that the legal validity of the deeree 
herein entered is a matter of law and that .<aid decree is not subject 
to he vacated or set tiside on account of any of (he facts, conditions or 
circumstances set forth in .slid jietition; that all (piestions of fact 
concerning the sam(‘. such as the facts ncci'ssary to support said de¬ 
cree. as well as the economic jU'opriely and elVect thereof, are 

373 linallv and conclusivelv adjudicated hv the di'cri'e (‘iitered 
herein, and that the consents to the entrv of said decree hv 

the defendants herein relieve this court of the necessity of hearing 
any evidence concerning such (juestions of fact, and that the same 
cannot now be raised and litigated by this intervening petitioner. 


Wherefore, The United States of America, having fully answered 
said petition in intervention, pravs that the same mav he dismissed. 

UkVTOX (JOBI)ON,‘ 

I nlted States Attorney. 
IIEKMAN J. (lALLOWAY, 

Special Assistant to the Attorney General. 

FRANK K. NFBEKFR, 

Special Assistant to the Attorney General. 


374 District of Colcmuia, ss: 

Herman J. (lalloway, being duly sworn, upon his oath says that he 
is a Special Assistant to the Attorney (Jeneral, duly (pialilied and 
acting; that he has read the foregoing answer to the intervening 
petition of the California Cooperative Canneries, and that thq 
matters and things stated therein are true of his own knowledge, 


SWIFT A COMPANY ET AL. VS. U. S. OF A. ET AL. 


339 


(*xcoj)l tlic iiiatters and things stated upon information and belief, 
and that he believes those to be true; that he is authorized to sign 
this answer on behalf of the United States of xVmeriea by the Attor¬ 
ney General of the United States, 

HERMAN J. GALLOWAY. 

Snbserihed and sworn to in mv ])resenee this 9th dav of March, 
192r). 

1 NOTAHIAL SEAL. I JOHN R. WRIGHT, 

Xofarij Puhlic in and for the District of Columbia. 

375 Stipulation. 

Filed March 16, 1925. 

He ***** * 

It is hereby stipulated and agreed by and between the United 
States of America and the California Cooperative Canneries, by their 
re.spective counsel of record herein, that the an.swer tiled by the 
Ihiited States of America to the intervening petition of said Cali¬ 
fornia Cooperative ('anneries, as said intervening petition is amended 
by the order entered by this Honorable Court striking out parts of 
said intervening petition, puts in issue each and every allegation set 
forth in said intervening petition as the same is amended as afore¬ 
said, except such allegations tiierein as are admitted by said answer. 

THE I NITEI) STATES OF AMERICA. 
Hv HERMAN J. (LVLLOWAY, 

FRANK K. NEREKER, 

Special Assi.^tants to the Attonieif Ocneral. 

dd IE CALI F()RNIA COOPERA TW E 
(ANNERIES, 

Ry FRANK J. HOGAN, 

Attorney. 



* 


Me m o ra ndu m Op inion. 

Filed April 23, 1925. 

****** 


This caes comes on to be heard upon the motion of the Swift and 
Armour groups of defendants to vacate and set aside and declare 
void the (lecree of February 27, 1920, and also upon the motion of 
the California (\)-operative (Ginneries to vacate or modify the decree 
or sus])end its operation. 

The first motion (the motion of the Swift and Armour groups of 
defendants) is based upon three grounds: 


1. That the decree is void because the court was without juris¬ 
diction for the reasons that there were no facts adjudicated; it vio¬ 
lated the fifth amendment to the Constitution; there was no case 
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or controvei'sv before tlie court, and the decree was ])evond tlie juris- 
dietional power of the court in any event. 

2. The decree is void ])ecause it is violative of the antitrust laws 
themselves and neither the consent of the Attorney (leneral nor the 
consent of the defendants could validate it. 

3. The Attorney Ciencral was without pcnver or authority to con¬ 
sent to the decree on behalf of the United States. 


As to the first ground, that the court was without jurisdiction, I 
think counsel have somewhat ccmfusc'd the situations where a decree 
is erroneous on the face of the record and where it is void for want 
of jurisdiction. A decree may so clearly adjudicate matters which 
are f>eyond the ])rovince of the (*ourt of ecpiity that it may he void on 
its face. On the other hand, a decree, in a case where the jurisdic¬ 
tion of ecjuity mijLiht he dis])uted, mi<»ht he erroneous and 
377 subject to correction on a))poal or a hill of review, and yet 
not void. In this ])articular case, 1 think the subject matter 
of the decree is certaiidy of the sjune nature as that confei’ied by 
statute u])on the federal courts sittin;;: as courts of e(juity, and if 
the parties now think that its juovisions were somewhat broader than 
those embraced in the ])leadinjTs and somewhat beyond the ])owers 
conferred by statute, it is too late now to raise this objection and 
esf)ecially by mere motion. Sec, Krcr.-< r.s\ W’afsim, lotj \\ S. 527, 
and cases there cit(*d on ]>ajL;e 533. 

It is not soujilit to set aside the decree on the ground that the 


consent of the defendants was obtained by fraud or duress, or that 
the decree was entered by accident or mistake. The ]>arties con¬ 
sented to the decree and their (*onsent evidentlv sIiowcmI their con- 

« 

struction of the law at the time the decree was entered, and in my 
opinion they are now estopped from contesting its validity. 


While it is true that there was 


no adjudication of facts before the 


court, there was the consent of the pai-tics. 


The bill was lii(*d to en¬ 


join future acts. The defendants consente<l that they should be en¬ 
joined from doino; such future acts, and no other adjudication was 


necessarv. 

As to the objection that it violates the lifth amendment, it is suHi- 
cient to say that the ))arlies consented to the decree. 

The same reasoning will applv to the second ground; and as to the 
third ^>round that the Attormw (lcn(M*al was without power f)r author- 
itv to consent, the Attoi*ncv (oMicral is the dulv authorized counsel 
for the rnited Stat(‘s, and a pait of the* executive' de)>ai'tm(*nt 
378 of the j>;overnment, an<l I have no doubt of his power to con¬ 
sent to the entrv of such a decree. lie* has consented to the 


entry of many other dccivcs and up to this time his ju'incipal has 
not come before the court to repudiate his authority. 

The motion of these defeiwlants, thcicfoie', will In* overruled. 


The motion of the (’anneri(*s ])rescnts a vi'ry ditl'crc'nt case. The 
Court of Aj)])eals has sustained its rij^ht to intervene i)ased upon the 
allegations in its petition. The original dc'crce in this cause was 


entered without the taking of any proof aiwl without the admission 
ot any facts, and may be considered as little more than a contract 
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between the parties sanctioned l)y tlie court. Had this decree been 
entered upon the taking of proof, either by formal testimony or by 
the admissions of tlie i)arties, I think that the burden would have 
been upon the inlcrvcnor to show that the actual facts did not justify 
the decree. The pleadings show that th intervenor has a substantial 
interest, that its contractual rights have been impaired by the entry 
of this decree, and that it is damaged by it. If there was even proof 
to show that the defendants had violated or were about to violate 
the laws of the ITiited States, the situation would be differen, but 
as 1 have said, there was no such ])roof. It is clear that the Can¬ 
neries is being damaged hy the continuance of this decree, and 
while 1 do not think that the decree should be vacated in the present 
state of the ])lcadings, 1 do think that the operation of the decree 
should ]>e suspended. My first view was that it should be 
o79 suspended merely in so far as the Canneries were concerned, 
hut all of the ])arties liave agreed that if it should be sus¬ 
pended or modified, it should he suspended or modified as a whole. 
Tlicre seems to he little difference in effect between vacating the 
decree and suspending its operation, hut as in my opinion the decree 
is valid as huig as it stands, and no ])roof has been taken to show 
that it was improperly entered, all that should be done now is to 
sus[)end the oi)eration of the decree. 

Decree accordinglv. 

JENNINGS BAILEY, 

Justice. 


380 Decree suspending in Whole Operation of Consent Decree of 

February 27, 1920. 

Filed Mav 1, 1925. 

«. 7 


This cause came on to be further heard at this term of court on 
the motions of the Swift and Armour groups of defendants to vacate 
and set aside and (h'clare void the decree of February 27, 1920, 
entered herein, and also upon the motion of the intervener, Cali¬ 
fornia Cooperative Canneries, to vjieate or modify the deerec or sus- 
p(‘nd its op(‘ratiou; and after argument hy counsel for the res])ective 
parties in interest and e(msid(‘ralion by the ('oni1 it is thereupon, 

this 1st (lav of Mav, 1025, herehv— 

• • • ’ « 

.\djndged, ordered and decree as follows: 

1. The said motions of the Swift and Armour groups of defend¬ 
ants are oveiTuled; 

2. The said motion of the California C(3operative Canneries to su.<- 
j)end the operation of the said decree of February 27, 1920, is 
granted and the operation of the said decree as a whole is suspended 
until further order of the Court to be made, if at all, after a full 
hearing on the merits according to the usual course of chancery 
juoceedings. 

By the Court: JENNINGS BAILEY, 

Justice. 
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Pnrclpc for Apiteal. 

Filed Mav 22, 102'’). 

t/ ' 

The (’lerk of tliis (’oiirt will (*nter appeal from .<o nmeh of Ihe 
tleeree of this (V)urt of May 1, 11)20, as overruled the motion of Swift 
tV: (’om|)any, a (•or)K)ration of Illinois; Swift (’om))any, a corpora¬ 
tion of We.'^t \hr<»inia: Swift c'c (omipany, Inc., a corporation of 
Kentucky; Swift (’om])any. Ltd., a corporation of Louisiana; Swift 
(k Com[)any, a corporation of Maine; Swift Beef Comj)any, a corpo¬ 
ration of Maine; Imited Dressed Beef Com])any of New York, a 
corporation of New York; .1. J. Ilarrinjiton (Vunpany, Inc., a 
corporatism of New York; Bimhler Company, a cor|)oration of New 
Jer.<ey; The (L 11. Hammond Company, a c/>r])oration of Michigan; 
Omaha Backinji Com])any, a corjsoration of Kentucky; Plankinton 
Backing Company, a corporation of Wisconsin; Sturtevant iV: Haley 
B(‘ef it Su|)ply Company, a corporation (4' Ma.'^sachusetls; K. K. 
Bond Backing Com]>any, a corporation of Illinois; \'an W’a.uencn 
it Schickhaus Company, a cor|>oration of New .Ier.<(‘y; Hammond 
B>eef Company, a cor])oration of .Michiuan; Omaha Meat Com|)any, 
a csirporation of California; A. (’aniield Commission (\)mpany, a 
coij)oration of New .Jersey: H. C. J)(‘rhy (’ompi^jiv, a coiporation of 
N(*w York; Metropolitaii Hotel Supply Company, a corporation of 
Blaine; Vermont Supi)ly ('’ompany, a cs)rporation of Massachusetts: 
The Hotchki.<s Beef Company, a corporation of N(‘W A"ork; Western 
Backin<i; Company, a cor]*onition of (^)lorado: We.<tern Meat (’om- 
pany, a corjsoration of California: Oakland Meat & Backing (jmi- 
])any, a corjsoration of California; Nevada Backin'!; Com])any, a 
corporatis)!! of Nevada; New Fiiiiland l)ies.sed Meat tt Wool 
3S2 Company, a cs)r])oration of Maine; North Backing it Pro¬ 
vision Company, a corporation of Maine; The Sperry it 
I^arnes Comjianv, a corponjtion of (’onnecticut; .lohn B. Sipiire it 
Company, a coi])oration of Maine; .lohn B. Sipiire it Company, Inc., 
a eorjjoration of Mas.<achu.«etts; John B. Sipiire it ('ompany, Im*., a 
corpoi’ation of Bhods* Island; Springfield Biovision Company, a 
corporation of N(*w Hampshin'; White, Bevey it l)(‘xter (^)mpany, 
a (*s)rt>oration of Maine; Ls)uis F. Swift; Fdward V. Swift; ('haih s 11. 
Swift; (Justavus F. Swift, .Ir.: Harold H. Swift; Aldcn B. Swift; 
C(‘or'!;c H. Swift; Lauicncc A. Caiton ; Chailcs A. Bcacs»ck, WilfriMl 
W. Sherman. Wellin<!,lon L(‘avitt: .lohn M. Chaplin and Whlliam B. 
J'raynor to vacate* ansi set asisls* and sleclars* v(»id llu* dccrs'c (»f this 
court cnteresl herein Fchruarv 27, BJ20. 

CHAS. A. DOrtlLAS, 
CONRAD H. SYMF, 

Affornetj.'i for Swift and Coinpanji (Ulinoi.'*), 
Swift and (Unapanij (W'est ]drf/inia). Swift 
and (Jonipanif, Inc., (Kent nek ij), Sndft and 
Company, Ltd. (Lonisiana) ^ Swift and (com¬ 
pany (Main^ ), Swift Beef (Jompany (Maine), 


SWIFT & COMPANY ET AL. VS. U. S. OF A. ET AL. 


343 


3S3 


384 


J^nited I) repsed Beef Co. of Neiv York (New 
York), J. ,1. Harrington & Coynpang, Inc. 
(New York), Bimbler Company (New Jersey), 
The G. 11. Hammond Company (Michigan), 
Omaha Packing Company (Kentucky), Plan- 
kinton Packing Company (Wisconsin), Sturte- 
vant & Haley Beef & Supply Company (Massa¬ 
chusetts), E. K. Pond Packing Company 
(Illinois), Van Wagenen & Schickhaus Com¬ 
pany (New Jersey), Hammond Beef Com¬ 
pany (Michigan), Omaha Meat Company 
(California), A. Canfield Commission Com¬ 
pany (New Jersey), H. C. Derby Company 
(Neiv York), Metropolitan Hotel Supply Com- 
])any (Maine), Vermont Supply Company 
(Massachusetts), The Hotchkiss Beef Com- 
jtany (New York), Western Package Company 
(Colorado), We.dern Meat Company (Cali¬ 
fornia), Oakland Meat and Packing Com¬ 
pany { ('alifornia), Nevada Packing Company 
(Nevada), Neu' England Dressed Meat & Wool 
(^ompany (Maine), North Packing dk Provision 
(^ompany (Maine), The Sperry d' Barnes Com¬ 
pany (Connertient), John P. Squire d Com- 
pttny (Maine), John P. Squire d Company, 
Inc. (Ma.'isacltusefts), John P. Squire d Com¬ 
pany, Ine. (lihode Island), Springfield Pro¬ 
vision Company (New Hampshire), White, 
Pevey and De.rter Company (Maine), Louis 
E. Swift, Eduard E. Swift, Charles H. Swift, 
Gustavus E. Su'ift, Jr., Harold 11. Su'ift, Alden 
B. Su'ift, George H. Suuff, Laurence .1. (^arton, 
Charles .1. Peacock, W ilfred IT. Sherman, 
W ellington Leavitt, John M. Chaplin, William 
B. Traynor. 


Privcipe for Appeal. 

I'ilcd Mav Tl. lO’i."). 

« ' 


% 4 ^ :{( 4 : ^ ^ ^ 

The ('lerk of this rourl will outer an appeal from so much of, 
the (leeree of this ('oiirt of May 1. Ih’io, as overruled the motion of 
Armour & Company, a corporation of Illinois; Armour & Company, 
a corporation of New .lersey; Armour cV: ('ompany, a corporation of 
Kentucky; Armour iVr Company, Ltd., a corporation of Louisiana; 
the An.i*lo-Ameriean Provision (’om])anv, a corporation of Illinois; 
Fowler Packing Com])any. a corj)oration of Maine; Hammond Pack¬ 
ing- Company, a coiporation of Illinois; the New A"ork Butchers 
Dressed Meat (\)mi)anv, a cor])oration of New York; Atlantic Hotel 
Supply Company, Inc., a coiporation of New A"ork; J. Ogden 
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Armour; Cliarlos W. Armour; I.Murouce II. Armour; A. Watj^ou 
Armour; Arthur Meeker; F. Fd.'iou W’hite, (leor^e M. Willetts and 
I'^rederick W. ('roll to vaeati* au<l s(‘t a.^ide and declare void the de¬ 
cree of this (A)urt entered herein Fehruarv *27. l‘.)2t). 

FOXRAi) II. SYMF, 

CIIAS. A. DOUGLAS, 

Attoniei/fi for Armour ii' Companji (JIL), Armour 
A Companji {X. J.), Armour A’ Compantf 
(A'//.), Armour A* Co., Lid., {La.) An(ji(f~ 
American I^rorislon C<nnpanji Fouhr 

Packing ('o. (Me.), Hammond Pa('kin(j Co. 
{HI.), Xew York' Butchers Dressed Meat Com¬ 
pany {X. Hotel Suppljf Co. Inc. 

{X.Y.),J. Ogden Armour, Charles IT. Armour, 
Laurence //. Armour, A. Watson Armo}tr, 
Arthur Meeker, F. Edson White, George M. 
Willetts, and Frederick IT. ('roll. 


38.1 


Memoranda. 


May 22, 1^27).—Order j»er?nittinix Swift A Armour uroii]) of de¬ 
fendants to de]>osit Fifty Dollars cash in lieu of a|M)eal hond, tiled. 

.$50 de]>osit(M hy C. II. Syme, Atty. for Swift A Armour, in lieu 
of ajipeal bond. 


38() 


Order for Appeal of United States. 
Filed May 22, 1025 

it * ♦ * 




The Clerk of .said Court will note an a])|)eal from the order and 
decree made and entered hy .siiid Court in the above eau.se the first 
dav of Mav, 1025. 

HEILMAN .1. GALLOWAY, 

Assistant Attorney General, 
Attorney for the United States. 




Order for Appeal on Behalf of the Xational Wlodesale Gro¬ 
cers' Assftciation of the United States, Intervener. 

Filed May 22,, 1025. 


* 


* 


The Clerk of said Court will please note an Ajjpeal on behalf of 
the National Whole.^^ale Gi’oeers' A.ssoeiation of the United States, 
Intervener, fi-om an order of Iloimrable .lennin;i;.s liailey, .Iu.<tiee of 
the Supreme (A»urt of the District of Columbia, and eiiterc'd on the 
First dav of Mav, 1025. 

11. \V. VAN DYKE, 

Attorney of Record for Interveners. 

DREED. ARHOTT A MORGAN, 

.‘>2 Liberty St., New York, N. A'., 

Attorneys. 
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Filed Mny 23, 1025. Morgan H. Beach, Clerk. 

In the Supreme Court of the District of Columbia, 

In Equity. 

No. 87()23. 


Thk United St.\ti:s of America 


Swift and Company et al. 

The President of the United States to Frank J. Hogan, Esquire, and 
Conrad Syme, Esejuire, Chas. A. Douglas, k"sq., attorneys, re- 
s])eetively, for California Cooperative Canneries ami Armour group 
of defendants and Swift grou]) of defendants. Greeting: 

You are hereby cited and admonished to be and a])pear at a Court 
of Appeals of the District f)f Colundiia, upon the docketing the cause 
therein, under and as directed hy the Rules of said Court, ]»ursu{int 
to an Appeal in the Supreme Court of the District of ( olumbia. on 
tile 22) day of May, 11)25, wherein National Wholesale Grocers’ As¬ 
sociation of the United States, Intervenor, is the appellant and you 
are Appellees, to show cause, if any there be, why the decree rendered 
against the said appellant should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Ilonoralile Walter I. McCoy, Chief Justice of the 
Sujircme Court of the District of Columbia, this — day of May, in 
the year of our Lord one thousand nine hundred and twentv-tivc. 

c. •/ 

I Seal of Supreme Court of the District of Columbia. | 

MORGAN II. 15EACI1, 

Clerk, 

* By S. F. BEACH, 

Asst. CJrrk. 

Service of the above citation accepted this 23 dav of Mav, P.)25. 

CONRAD H. SYME.' 

CHAS. A. DOUGLAS. 

Afforneifs for Su'lff A* Armour (inmp of I)efrn<lanfs. 

FRANK .1. HOGAN, 

Atfij. for (^nJlf. Co. 

Without prejudice to deny right to ajqical. 

3881^ [Endop^ed:] No. 37023. Law. Equity. The United States 
of America vs. Swift and Conqiany et al. Citation. Issued 
.May 23, 1025. H. W. A5in Dyke, Attorney for .\ppcllant, (Wood¬ 
ward Bldg.). Filed May 23, 1025. Morgan 11. Bca<‘h. Clerk. 
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McwitronduuK 

May *2;>, — liond on a])i)eal of National Wholesale (Iroeers 

Asso. of r. S. for $100 ap])rove(l k filed. 

300 Filed Jnn. 10, 1023. Morgan II. Beaeh, Clerk. 

In lh(‘ Snprenie (’onrt of tlie Distriet of (’olinnhia. 

In Iviiiity. 

No. 37023. 


Fn iTEi) States of America 


vs. 


Swift it Fo.mpany, Ar.mocr it ( ompany, Morris ct Company, Wil¬ 
son it (’o.MPANV, Inc., and ('roAiiY Fackino (’ompany et al. 


The 1’resident of (he FnitiMl Stales To— 

< alifoinia (’ooperativo Canneries: 

(Swift defendants:) 

Swift it Coni)>anv (111.), Swift it (’otnpany (W. Va.), Swift it Com¬ 
pany, Ine. ( Ky.). Swift it Company, Ltd. (La.), Swift it Company 
(Me.). Swift l*>e(‘f Com])any (Me.), Cnited Dressed Beef (’o. of 
N(‘w York. .1. .1. Harrington it Coni])anv, Ine., Bimhler Company, 
The (J. II. Hammond Company, Omaha I’aeking Company, 
I’lankinton I’aeking (Vanjamy, Slnrtevant it Haley Beef tt Sn]>|)ly 
Co.. IF K. I’ond I’aeking Company, A an Wagenen it Sehiekhans 
(’o., Wesl(‘rn I’aeking (Aimjamy, Hammond Beef Comjainy, Omaha 
Meat Oompany. A. ('aidield Commission (’o., H. C. Derby Com¬ 
pany, Metropolitan Hotel Snpi)ly (A)., Wainont Snj)ply (’o., The 
Hotchkiss Beef Co.. New khigland Dressed Meat it Wool Co., North 
I’aeking it Provision Conijainy. The Sperry it Barnes (Vanpany, 
•lohn I’. Sijiiire it Com|amy (Me.). .lolm I’. Siptire it Compjiny, 
Ine. ( Mass.). .lohn 1’. Sipiiri* it Company, Ine. (IL I.), Sj)ringfield 
Provision (Vaiipany. Whit(*. P(‘vey it D(‘.\t(*r Company, Louis V. 
Swift. Ivlwai<l I*'. Swift. Charles H. Swift, (Inslavns l'\ Swift, .Ir., 
Harold H. Swift, AMen B. Swift, Oeorge H. Swift. Lanriaiee A. 
(’aitcai. Flank S. Hayward. Charles .\. Peacock. Wilfred W. Sher¬ 
man. Wellington Leavitt. .John M. Chaplin, William B. Traynor: 

3>hl (Armour didendants:) 

Arnuair it (Aam)any (111.), Armour it Comnany (N. .1.), Armour 
it Comi'anv fKv.). .\rmonr it Comnanv ('Tex.), .\rmonr it Com- 
]>anv. Tdd. (La.). The Anglo American Provision Company. The 
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(‘olorado Packing & Provision Company, Fowler Packing Coin- 
j)any, Hammond Packing Company, The New York Butchers 
Dressed Meat Company, Atlantic Hotel Supply Company, Inc., 
.1. Ogden Armour, Charles W. Armour, A. Watson Armour, Lau¬ 
rence H. Armour, Arthur. Meeker, Robert J. Dunham, F. Edson 
While, George M. Willetts, Frederick W. Croll, George B. Robbins; 

(Morris defendants:) 

Morris A Company (Me.), Morris I’acking Company (Me.), Morri.s 
A C'ompany (N. J.), Morris (fc Company (La.), Morris & (V)mj)any 
of Pennsylvaniji (Pa.), Joseph Stern & Sons, Inc., Brooklyn Beef 
Provision Co., Condit Beef and Provision Company, Corwin, 
Wile Com])any, Donnelly Company, Inc., National Hotel Sup¬ 
ply Comr)anv, Camberlain & Company, Inc., J. M. Wilson Com¬ 
pany, Middletown Beef & Provision Company, Glenn & Ander¬ 
son Co.. F<lward Morris. Nelson Morris, Louis IT. Hevmann, 
Charles M. Mcf arlane, II. A. Timmins; 


( Wil.sui d(*fendants:) 

’\\'iIson A' Companv. Inc. (N. Y.), Wilson ifc Co. (N. J.). Wilson 
S’ Co.. IiH*.. of Calif. (Nf‘v.), Wilson & Co., Inc.. f)f Louisiana (La.). 
'Vilsoii <V: Co.. Inc., of Gkla. (Oklahoma). South Dakota Provision 
Co.. Gotham Hotel Supnly Co., Inc.. Standard Beef Co.. Stiefel- 
G'Mai'a (Y.. Inc.. Droxl Packing Co.. Albert Lea Packim*; Co.. Inc.. 
Mis'^issinpi Packine" Co.. Inc*., Morton-Gre«son Co.. Paul O. Rey- 
mann Co.. Standard Provision Co.. Central Products Corporation. 
Thomas Wilson. Arthur Lowenstein. Jacob Moog. Vonce 
De Leon Skinworth. Arthur L. Smith. Janies A. Hamilton, 
George D. Hopkins. Adolph E. Peterson. George H. Cowan, 
William C. Buethe. Carl F. Burrell. James C. Good: 


(Cudahy defendants:) 

JJic Cudahy Packing Company (Me.), Cudahy Packing (’ompany 
of Nf'hraska. Cudahy Packing Company of Alabama, Cudahy Pack¬ 
ing Conuamv of Louisiana. Ltd.. Nagel Packing Companv. Edward 
Cudahv. Sr.. Edwai-d A. Cudahy. Jr.. Guv C. Shenard. John E. 
Wagner, Andr(*w W. Anderson, Emil A. Strauss, Frank E. Wil- 
h(‘lni, George MarpU's; 

((>thcr defendants:) 

\\'estern Meat Company, Oakland Meat & Packing Oaujainv, Nevada 
Packing Company, Fred L. Washburn, 


(Jreeting: 

A"ou are hereby cit(‘d and admonished to he and apjiear at a Court 
of Appeals of the District of (Adumbia, upon the docketing the 
cause therein, under and as <lirected hv the Rides of .^^aid Court, 
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luirsiiaiit to an A)»])eal from a (Iccroo made and entered by The 
Supreme ( onrt of the Oistrict of (’olumbia, on the 1st day of May, 
ll>2o, wlierein tla* Tnited States of America are Appellants, and yon 
are Appellees, to show cause, if any there he, why the Decree i‘en- 
dered against the said A])pellants, should not he corrected, and 
whv spce<lv justice should not he done to the parties in that he- 
haif. 

3JK) M’itness the Honorable Walter I. McCoy, Chief Justice of 

the Sujueme Court of the District of Coiuml>ia, this 2()th" 

(lav of Mav, in the vear (J' our Lord one thousand nine bundled and 
< • • 

1 weniv-tive. 

I Seal of Suj)reme Court of the District of Columbia. | 

MORGAN II. BEACH, 

Clerk, 

By E. E. CUNNINGHAM, 

Asst. Clerk. 


Sci\ic(‘ (jf the aliove Citation accepted this 27th dav of Mav, 
li>2:>. 

M’ilh(Mil i>i(*judice to the riu;ht to move to dismiss because no a})* 
peal lies from the interlocutory order of May 1, 1925. 


FRANK J. HOGAN, 

Attorncij for California Cooperative Canneries. 
CONRAD 11. SYME, 

Aftornei/ for Swift Group of Defendants. 
CONRAD H. SYME, 

Atfornei/ for Annonr Group of Defendants. 

M. AV. 150RDERS, 

Attornen for Morris Group of Defendants. 

- -, (Waiver), 

Attorney for Wilson Group of Defendants. 
J. HARRY COVINGTON, 
Attorney for Cudahy Group of Defendants. 

-(Waiver), 

Attitrney for ]]'esteni }feaf (^onipany, 
Oakland Meat A' Daekiny <'(nnpany. 
Xerada J*aekin(/ Cmupany, and Fred 
L. Wasjihnrn, Defendants. 


• > • 
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Waiver of ('itatifni on Appeal hy I'nited States of Aiuerira. 


Filed May 27, 1925. 


The issuance and service thereof of citation on the appeal taken 
by the Armour and Swift group of defendants on May 22, 1925, in 
the above entitled cause to that ])oi‘tion of the decree entered herein 
on M ay 1. 1925, overruling the motions of said defendants to vacate 
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and set aside and declare void tlie deeree herein entered Fehriiary 
27, 1920, are ]iere})V waived. 

IIKUMAX .1. GALLOWAY, 

Assistant Atty. Gen., 

Attorney for Plaintiff United States of America. 


.‘U).") M^airer of Uitation on Apjteal hy Cndahy Paeliny ('o. {Me.) 

et al. 


♦ 


* 


Fil(*d May 27, 1927). 
* * * 


* 


* 


The i.ssuanee and service thereof of citation on the a))[>eal taken 
hy the Armour and Swift groups of defendants on May 22, 1925, in 
the above entitled cause to that portion of the decree entered herein 
on May 1, 1925, overruling the motions of siiid defendants to vacate 
and set aside and declare void the decree herein entered Fehruarv 27, 
1920, are herel)V waived. 


d'lIOS. rUFlGIl, 

Attorney ior Defendants The t'ndahy Paekiny 
Uompany (Me.), i'ndahy Paekiny Pompany 
of Nebraska, i'ndahy Paekiny ('ompany of 
Alabama, Undahy Paekiny ('ompany of 
Louisiana, Ltd., Nayle Paekiny ('<n)tpany, 
Edieard A. Pudahy, Sr.. Kdirard A. Pudahy, 
Jr., Guy P. Shepard, Joltn K. Wayner, A a- 
dre.u' 11’. Anderson, EnUd A. Strans.^, Erank 
E. Wilhelni, Georye Marplm. 


390 ]\'aiver of Citation on Apjual by ]\\'sfern Mrat ('ompany 

et al. 


* 9jc 


Filed May 27, 1925. 

H- :k -ie ."je s): 


The issuance and service thereof of citation on the appeal taken 
hy the Armour and Swift groups of defendants on May 22, 1925, 
in the above entitlcnl cause to that portion of the decree entered 
herein on May 1, 1925, overruling the motions of said defendants to 
vacate and set aside and declare void the decree herein enteied Feb¬ 
ruary 27, 1920, are liere waived. 


IIILXUV VFFDFAL 

Attorney for Western Meat ('ompany {('al.). 
Oakland Meat A Paekiny ('o. {Pal.), Nevada 
Paekiny Company (AVr.), Ered L. Wash¬ 
burn, New Enyland Drexsed Meat A* Wool 
('ompany {.Me.), NortJt Paekiny <0 Provi¬ 
sion Po., {.Me.), The Sperry li' Barnes Com¬ 
pany {('onn.), John P. S(juire A’ ('ompany 
{Me.), John P. S(jaire A* ('o., Ine. (.1/axs*.), 
John P. S(juire t(- Po., Ine. {P. /.), Spriny- 
field Provision Po. {N. IE), White, Pevey A* 
Dexter Uo. {Me.), 
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>1)7 \\ aictr<)j Cifatioii on Ajjpcal Inj A ntcrivan Wltohmlc (iroceni 

Ass n ct al. 


* 


* 


Filed May 21, 

★ 5|c 3|e 


♦ 


* 


d'lie issiianec* an<I service of citalioii on the a|>|K*al lak(‘n 

l»y the Arnioiir and Swift ^ron}»s of defendants on May 22, 1{)2.‘), 
in tlie above entitlcMl can.'ie to that ])ortion of the decree entered 
lierein on May 1, 1927), overruled the motions of siiid defendants to 
vacate and set aside and declare void the decree herein entered Feh- 
ruarv 27, 1929, are herehv waived. 


EDGAR \VATKIXS, 

Affornrji for Intvrrniers American Wholesale 
(jrocers Association, Ilenrif Sears (.'ompany, 
Mason Ehrnmn A* (Company, John Hoffman 
A* Sons (\nnpany, J. M. Had ford (1 rover y 
('it)npany. Southern Distrihntiny ('ompany, 
Oliver Finnic (trocery (Itmpany, Hall Gro¬ 
cery (Innpany, Albert Mackie A* Gompany, 
Ltd., The Hicks ('on}pany, 11 . />. Cleveland 
A‘ Sons, and Ilapides Grocery Conipa}iy. 


2,OS 


W aiver of Citation on Appeal by Calif( 

Can neries. 




* 


* 


Filed Mav 27, 1927). 

t - 

♦ ♦ >t5 ♦ 


♦ 


The i.<suance and service thereof of citation on the appeal taken 
hy tlie Armour and Swift j>rouj)S of defendants on May 22, 1927), in 
the above entitled cau.'ie to that j)ortion of the decree entered herein 
on May 1, 192o, overruling the motions of said defendants to vacate 
and .'^et aside and declare void the decree^ herein entered lA'hruarv 

V 

27. 1929. ale herehv waived. 

FUAXK J. IlOGAX, 

Attorney for Intervener California 
Co-operative Canneries, a Corporation. 

399 IFfl/rer of Citation on Appeal by Morris Gronp of Defendants. 

I'iled Mav 27, 1927). 


♦ :|t * ♦ ♦ ♦ 5|« 

The i.<suance and service thereof of citation on the appeal taken 
by the Armour and Swift j!;roups of defendants on May 22, 1927), 
in the above entitled cause to that portion of the decree entered 
herein on May 1, 1927), overruling the motions of .said defendants 
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to vacate and !?et asi<le and declare void tlie decree herein entercvl 
Fcbniarv 27, 1020, are hereby waived. 

M. W. BORDERS, 

Aitorney for All of the Morris Defendants 
Morrlx ii' Company {Me.), Morris Pack- 
in y (^o. (.1/c.), Morris cC* Company 

Morris Company (La.), Mor¬ 
ris A: Co. of Pa. (Pa.), Joseph Stern tt* 
So^ns, Ine., Prookfipi Peef cl* Prorision 
Oo., Condit Ptcef cl* Provmon (*o., (*or- 
irin, Wilde, Company, Donnelly d* (^om- 
pany, Ine.^ National Hotel Supply T/o., 
Chamberlain cl* Company, Ine., ,1. M. 
ir/7.s*oa (*ompan]i, Mhddlefotrn Peef d* 
Provision Co., Olmn cl* Anderson Com¬ 
pany, Kdirard Morris, Nelson .1/orm, 
Lon is II. Ileymann, Charles M. Mac- 
Farlane, and II. A. Tinvmins. 

400 ]]^airer of Citation (ni Appial by Wilson and Company et al. 

Filed Mav 27, 10*25. 

t 


.(c 3|c :|c :|c if: 3tc 9|c 


Tlie issuance and service tliereof of citation on the appeal taken 
hv tlie Armour and Swift .i»,ronps of defendants on May 22, 1025, in 
the above (Mititled caiis(‘ to that jxation of the (lecr(‘(‘ ent(*red herein 
on May 1, 1025, overriding' tla* motions of said d('f(*ndants to vacate 
and set aside and declare void the di'cri'e h(*r('in (‘ntei*ed iM'hrnary 
27, 1020, are hereby waived. 


.1. R. LKillTFOOT, 

Attorney for Defendants H57,s*o// d* Fo. (A5 

W ilson d* Co. uV. ./.), Wdtson d* Co., Ine., of 
('alif. (Ner.). (F/As’ea and i'o., Ine., of Louisi¬ 
ana (La.), Wdlson cl* ( o.. Ine.. of Okla. (Okla¬ 
homa), South Dakota Prori.don t'o., (Pdham 
11 (del Suf)i)ly Co., Ine., Standard Peef Co., 
Stiefel-0’Mara Fo., Ine., Dre.rel Paekiny Co., 
Albert Lea Paekiny f'o., Ine., Mississippi 
Paekiny Co., Ine., Morton-0reyson Co., Paul 
0. Reymann Co., Standard Provision Co., 
Central Products Corporation, Thomas E. 
Wilson, .1/7/mo* Lou'ensfein. .laetdt Mooff, 
Vonee De Leon Skipnorttt, Arthur L. Smith, 
James A. Hamilton, Oeorye D. Hopkins, 
Adidph E. Peterson, Oeorye II. ('owan, 1177- 
liam C. Puethe, Carl F. Purrell, James C. 
Oood. 


/>.>2 
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401 Wait er of Cifafion on AjtjX'al htj Xafional Wholemle (iroccra' 

Afis'n. of the United States. 


Filed May 27, 1925. 

V • 




The issuance and service thereof of citation on the appeal takcai 
hy tlie Armour and Swift groups of defendants on May 22, 1925, 
in the above entitl(‘d cause to that ])ortion of the decree entered 
h(‘iein on May 1, 1025, overrnlini* tlie motions of .slid defendants 
to vacate and set aside and declare void the decree herein entered 
I'Vhrnarv 27, 1020. are herehv waived. 

*, / / 4. 


II. W. VAN DYKE, 

BHEEI), ABBOTT k MOROAN, 

Attoriieji.s for Xational Wholesale 

droeers' J.svs’/i of the lAxited States. 


402 Wait er of Service of Citation for U'ilson Defendants. 


Filed June 10, 1025. 


♦ ♦ 5|e * * j|e • 3|s 


Service of citatioti in the appeal of the United States from decree 
of the Sn|)ren)e ('onrt of the District of Uolnmhia, made and entered 
in tlie above cause May 1, 1025, is hereby waived. 

.1. V. LIOIITFOOT, 
Attffrnet/ for Wilsoti Defendants. 

.Inne 1st, 1925. 

402 Waiver of Service of Citation for IlV.v/cni Meat Conxpantj^ d'c. 

Filed June 10, 1925. 

* ♦ * ♦ ♦ 5 |= ♦ 


Si'i vice of citation in the ap])eal of the United States from decree 
of tb(- Supreme Court of the District of Columbia, made and 
(‘iiten-d in the above cause May 1, 1025, is hereby waived. 


HENRY VEEDER, 

Attorne// for W estern Meat Ct^mpanti, Oakland 
Meat ii' Packinfj Co., Xevada Packing Com pang, 
Fred L. }Vashbnrn, Defendants. 


June 2, 1925. 
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‘lO l W’alcer of Service of Citation for National WlLolemlt drocers' 

Association. 

Filed June 10, 1925. 


Service of citation on api)eal by the United States from the De¬ 
cree of the Supreme Court of the District of Columbia in the above 
cause made and entered May 1, 1925, is hereby waived. 

BRh:EI), ABBOTT & MOROAN, 

Attonieijs for the National Wholesale 
Grocers' Association of the United States. 

405 Waiver of Service of Citation for A merican Wholesale Grocers' 

As.sociation. 


Filed June 10, 1925. 

Service of citation on appeal by the United States from the De¬ 
cree of the Sujweme Court of the District of Columbia in the above 
crfusc made and entered Mav 1, 1925, is hereby waiyed. 

EDOAR WATKINS, 

Attftrnei/ for the American Wholesale 

Grocers' As.soeialio7i, Atlanta^ Ga. 

40() A.^signment of Erroi's In/ United States. 

Filed June 10, 1925. 

Now comes the plaintiff, the United States of America, by its at¬ 
torneys, and assigns as error in the above entitled cause, the fol¬ 
lowing : 

1. The court erred in making and entering the decree herein of 
May 1, 1925, suspending the consent decree made and entered in this 
cause on the 27th day of February, 1920. 

2. The court erred in making and entering said decree of May 1, 
1925, suspending said consent decree of February 27, 1920, without 
any evidence or other proof of the allegations contained in the inter¬ 
vening petition of said California Cooperative Canneries and placed 
in issue by the answer of the United States. 

c. 

3. The court erred in holding and deciding that intervener’s peti¬ 
tion states facts sufficient to entitle intervener to the relief granted 
in said decree of May 1, 1925, or to any relief herein. 

4. The court erred in holding and deciding that intervener’s 
rights, proi)erty or interests were injuriously affected by said consent 

23—4395a 
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decree, or tliat said intervener liad been, or would be, injured or dam¬ 
aged irre])arably, or otherwise, by said decree. 

5. Tlie court erred in liolding and deciding that under the con¬ 
tract between intervener and Armour & Company, set forth 

407 in the petition in intervention, said Armour & Company did 
not have the riglit to discontinue the business of handling or 

dealing in canned fruits, whenever it saw fit to do so. 

0. The court erred in holding and deciding that Armour <fe Com¬ 
pany was not acting within its rights when it terminated said con¬ 
tract. 

7. The court erred in not holding and deciding that said contract 
had been lawfully terminated before intervener filed its said petition 
herein. 

8. The court erred in sus])ending the o])eration or effect of said 
consent decree without the consent of all the [)arties thereto. 

0. The court erred in suspending said consent decree as a whole 

WILLIAM J. I)ONX)VAN, 

Assistant to the Attorney General. 
HERMAN J. CALLOWAY, 

Assistant Attorney General. 

FRANK K. NEREKER, 

Special Assistant to the Attorney General. 

408 Designation of Record hy United States. 

Filed June 10, 1925. 


The jJaintiff. having ])erfected an a|)peal herein to the Court of 
Aj)})ealsof the District of Columbia on May 22, 1925, hereby recpiests 
the Clerk of the Supreme Court of the District of Columbia to ])repare 
a transcrij)t of the record on appeal, including therein the following 
paj)ers and proceedings, namely: 

1. Petition of the United States of America, filed February 27, 
1920; 

2. Answer of Armour and Com])any, filed February 27, 1920; 

3. Stipulation, filed February 27, 1920; 

4. Decree and consents, filed February 27, 1920; 

5. Petition of Southern Wholesale Crocers’ Association and others 
for leave to intervene, filed September 10, 1921; 

0. Order granting ])etition to intervene, tiled Se])tember 10, 1921; 

7. Petition of National AVholesale Orocers’ Association for leave to 
intervene, filed Sej)tember 19, 1921; 

8. Motion to set aside order granting leave to intervene to South¬ 
ern Wholesale Grocers’ Association, filed September 24, 1921 ; 

9. Amended petition of Southern AVholesal'e Grocers’ Association, 
filed October 13, 1921; 

10. Memorandum of decision on motion to strike out, etc., filed 
November 1, 1921; 
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11. Order overruling motion to strike out, made November 5, 
1921; 

12. Order allowing intervening petition of National Whole- 
409 sale Grocer’s Association to be filed, made November 5, 1921; 

13. Interv’ening petition of California Cooperative Can¬ 
neries, filed April 19, 1922; 

14. Memorandum of Court, filed October 16, 1922; 

15. Memorandum opinion, filed May 1, 1923; 

16. Final decree, entered May 18, 1923, and appeal' therefrom in 
open court; 

17. Mandate from Court of Appeals reversing decree of May 18, 
1923, with costs, filed June 20, 1924; 

18. Order of Supreme Court vacating decree of May 18, 1923, 
made September 13, 1924; 

19. Order concerning intervening petition of California Coopera¬ 
tive Canneries, made December 17, 1924; 

20. Motion of California Cooperative Canneries to vacate consent 
decree of February 27, 1920, made December 26, 1924; 

21. Motion by United States to strike out parts of California Co¬ 
operative Canneries petition, filed January 2, 1925; 

22. Memorandum o[)inion of Court (Bailey), filed January 26, 
1925; 


23. Order striking out j)arts of intenening i)etition of California 
Cooperative Canneries, made February 4, 1925; 

24. Answer of United States to intervening petition of California 
Cooperative Canneries, made March Di, 1925; 

25. Stipulation regarding answer of United States, filed March 16, 


1925; 

2(). Memorandum opinion of Court (Bailev, J.), filed April 23, 
1925; 


27. Decree suspending oi)eration of consent decree of February 27, 
1920, made and entered May 1, 1925; 

28. Apj)eal' of United States from decree of Mav 1, 1925, noted 
May 22, 1925; 

29. Citation on aj>pcal by United States, issued May 26, 1925, 
with acknowledgments of service thereof; 


410 30. Waiveis (4) of service of citation by attorneys for other 

defendants. 


31. .\ssigiimcnt of Frrors Tiled .Iimc 10, 1925 toghclhcr with a cojiy 
of this Designation. 


June 8, 1925. 


UNITED STATES OF AMERICA, 


Appellani. 

WIULIAM J. DONOVAN, 

Assistant to the Attorney General. 
HERMAN J. GAUUOWAY. 

Assistant Attorneif General. 
FRANK K. NEBEKER, 

Special Assistant to the Attorney General. 
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Sorvicr of alM»ve Dcsijunalion of Kcron) is lieivljy acknowledutMl 
this ninth day of duno, lh25, without prejudice to rinht to move 
to dismiss plaintitf's attemjded apjieal wliieli is from a jairely inter- 
loeiitorv order. 

FUANK J. IKXFVN, 

Attorneif for California Cooperative Canneries. 

CONRAD II. SYMF, 

Attorney for Sn'ift an<l Armonr Croups of Defendants 

411 Assiyment of Errors on Appeal of Xational W’holesale (irovers 

Assoeiation of the United States, Intervener 

Filed June 10. 1025. 


The Appellant, National Wliolesale Oroeers Assoeiation of the 
lAiited States, Intervener, assigns the following errors in the ruling 
of the Court: 

1. In granting the motion of California Cooperative Canneries to 
intervene. 

2. In granting the Motion of the California Coo]»eiative Camu'ries 
to sus]H*nd the ojieration of the (Consent Decree of Fehruary 27. D»20. 

In denying your Ajtpellant any relief in the ])remises. 

HARRY \V. VAN DYKF. 

Attorney of Ueeord for National WJtohsale 
Grocers Assoeiation of the United States, 
Intervener. 

OHice and P. O. Address, Woodward Ruilding. Washington, D. C. 

RRKFD, ABROTT MORtlAN, 

K’ 

Attorneys for National }\ h<desale Grocers 
Association of the United States, Inter¬ 
vener. 

OHice and P. O. Address. No. 32 IJliertv Street. New Ycu-k, N. Y. 


412 Desiynotion (J Eecord hy Attorneys for Intervener 

File<l June Ht, PJ25. 


National Wholesale Oroeers A.s.s(>ciation of the lAiit(‘d States, inter¬ 
vener herein, having jierfected an appeal herein to the Court of 
Appeals of the District of Columbia on May 23, 1925, hereby re- 
cjuests the Clerk of the Sujireme Court of the District of Columbia to 
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prepaie, at intervener’s expense, a transcri})! of record on aj)i>eal, 
including tlieiein tlie lV»llowin^ papers and ja'oceedinos, naniely: 

1. Hill of Complaint. 

2. Answer of Swift & Company. 

3. Answer of Armour & Company. 

4. Answer of Morris & Company. 

5. Answer of Wilson 6c Company. 

(). Answer of Cudahy l^ickin^- Cojupany. 

7. Answer of Western Meat Com])any and others. 

<S. Aii-swer of New England Dressed Meat 6c Wool Comi)any and 
others. 

h. Stipulation. 

K). Decree enjoining defendants. 

11. IMition of Southern Wholesale Grocers Association, and 
others to intervene. 

12. Order granting petition. 

13. Intervening ])etition of Southern Wholesale Grooeis Associa¬ 
tion and others. 

14. Petition of National Wholesale Grocers Association of the 
United States to intervene. 

15. Motion of ])laintifl' to set side order granting leave to Southern 
Wholesale Grocc'rs Assf)ciation and othei's to intervene. 

It). Amended Petition of Sonthei’n Wholesale Grocers Associa¬ 
tion, and affidavit. 

113, 17. Fiat granting leave to file Amended Petition. 

1<S. Memorandum Decision on Motion to strike out inter- 
ViMiing ])etition of Southern W holesale Grocers Association. 

10. Oi*der overruling motion to strike out intervening petition of 
Southein W holesale Grocers Association. 

20. Order allowing intervening petition of National Wdiolesale 
Groeei's Association to he filed. 

21. Intervening Petition of National Wdiolesale Grocers Associa¬ 
tion of the United States. 

22. Motion and Petition of California Cooperative Canm'ries. for 
l(‘ave to intervene. 

23. Ohjeetion hy Southern Wholesale Grocers Association and 
and others, to filing intervening petition of California Cooperative 
(5m n erics. 

24. An swer of National Wholesale Grocers Association in opposi¬ 
tion to petition of California Cooperative Canneries to intervene, 
and Exhibit. 

2o, Order suhstituting American W’holesale Grocers .\ssoeiation 
for Southern W’holesale Grocers Association. 

2<>. Ohj(‘eli<)n of Cudahy Packing Com]\any to motinn of Cali¬ 
fornia (5)o))erative Canneries for leave to intervene. 

27. Memorandum Opinion overruling motion of California Co- 
operative Canneries to file Intervening Petition. 

2.S. Petition of California Cooperative Canneries for rehearing. 

2h. Answer and Objections of American Wholesale Grocers .\s- 
sociation to Petition for rehearing. 
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30. Memorandum Opinion of Court donyinji Petition for rehear- 
in^x. 

31. Final Deen'e as to California Coo])erative Canneries’ inter¬ 
vention and appeal. 

3*2. Memorandum as to ai)i)roval and filing of Bond on a])peal of 
California Cooperative Canneries. 

33. Assignment of Errors on .\ppeal of California Cooj)erative 
Canneries. 

34. 1 )eeree of (.’ourt of Appeal s of lilt* District of (!olund)ia, re- 
V(‘rsing Decree of Supreme (’ourt of the District of Columhia. 

414 35. Opinion of the Court of A])peals of the District of 
(’olurnhia on the Petition of the California Coo])erative Can¬ 
neries for leave to intenene. 

3<). Mandate from the (A)urt of Appeals of the District of Co¬ 
lumhia. 

37. D(‘cre(‘ on Mandate vacating Decrc'e of May IH, 11)23>. deny¬ 
ing Petition of California (’ooperative (’anneries for leave to intervene. 

3<S. Motion of (’alifornia (’oojjcrative (’anneries t(» vacate (’onsent 
iH'crec of F(‘hruarv 27. Pt20. 

t 

3)1>. .Motion of Armour grouj) of defendants, to vacate (^onsent 
Decnr. 

Itt. .Motion of Swift group of defendants, to vacate (5)nsent Decree. 

41. Order of Su]n*eme Court of the District of Columhia, con¬ 
cerning intervening ])etition of California (’(K)])erative Canneries. 

42. .\nswcr of Armour grou|) of <lefendants, to intervening peti¬ 
tion of (’alifornia Coofxa-ative Canneries. 

43). .\nswei' of Swift group of <lefendants to intervening p(*tition 
of (’alif<n-nia (7)op(>rati\v Canneries. 

44. .\nsw(*i*of .\merican Wholesale Orocc'rs .\.<sociation to motion 
t(> vacal(* (’onsent Decree tiled hy Swift A’ (’ompany, and r(4at(Ml de¬ 
fendants. included in general desciiptirm, “Swift defendants.’’ 

45. .\nswcr of National Whohvale (Irocers .\ssf>ciation of the 
Cnited Stat(‘s to motion f»f d(*f(‘ndants, .\i'mour A (’ompany, (*t al. 

4<). .Motion (»f United States of .\merica to strike out parts of 
the Intervening Petition filed hy California Cooperative Cannei‘i('.«. 

47. M(‘morandum Decision of Ju.'^tice Jennings Bailey on .Motion 
of the T'nited States to strike out certain portions of tlie Interven¬ 
ing Petition of the California Cooperative Cannerie.s. 

4<S. ()rd(‘r of Justice* Jennings Bailew striking parts of Inlei've'ii- 
ing Pe'titiem of (’alifornia Ce)opera(ive Canne‘rie*s. 

40. Stipulatiem hy e*oun.«el for the Enite*el State's of 

415 .\merie‘a and the Califeernia Coojeerative Canneries, re*gard- 
ing the an.'Wer heredofore tiled by the PniteMl States of 

.\merie*a to the Intervening Petition of California Cemperative (’an¬ 
neries. 

50. .\n-wer of the Eniteel States of .\merie-a to the Intervening 
I^etition e)f (’alife)rnia Cooperative Canneries. 

51. .\nswe‘r of .\merie‘an Wholesale Cire)e*ers .\s.«e)cialie)n te) Inter¬ 
vention of (Mlifeernia Cooperative Canneries. 

52. Me!ne)ranelum e)pinie)n e)f Justie*e Jennings Bailey eleeiying 
motiems of Armeeur and Swift groups eef defendants, to set aside the 
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J)ocreo, and granting the motion of tlie California Cooperative Can¬ 
neries to .suspend the Con.«ent Decree. 

58. Decree of Supreme (’onrt of the Di.^tricl of ( oliimhia, suspend¬ 
ing in whole operation of the (.'on.sent Decree of February 27, 1920. 

54. Order for appeal on behalf of the United States of America. 

55. Order for appeal on behalf of Swift and Armour group of 
defendants. 

56. Order for Af)peal on behalf of National Wholesale Orocers 
A.ssf)ciation of the United States, intervener. 

57. Memorandum as to approval and filing of bond on appeal in 
h(‘half of National Wholesah* (liv>ccrs A.^^sociation of th(‘ United 
Slate.'J, intervener. 

5<S. A.s^ignment of Frrors on Appeal of National Whoh'sale Oro- 
c('rs of the United States. 

59. This Designation of Tran.<cript of Decord. 

UMUiY W. VAN DYKE, 

AftoniPi/ (ff Ileronl for Iaten'ener Xafionaf 

]\l(of em Ip Gro pp r s". 1 .s*.s*o elation, 

OHice and F. O. Ad<lre.<s, Woodward Ihiilding, Washington. D. C. 


I’.KFFd), AliDOTT A MOUOAN, 

AtfortiPHi^ /or Intprepner Xafional 

Wliolpmfp Groepn< As.'toelaflon. 

OHice and P. O. Address, No. 82 Liberty Stred, N''w York, N. Y. 

4If) Service of aho\e acknowledged this 10th day of June, 1925. 

HERMAN J. CALLOWAY. 

.Ls.sL Affornpi/ Genpral. 

Service accepl(*<l copy acknowledge .lime Pk lt>2."). 

CONRAD H. SYME. 

G. T., 

Atty. for Armour A Swift Groiifw of Defeiidants. 

DOnJLAS, 015EAR A DOUtJLAS, 

A ttys, for Armour A Stcift Groups of Upfendants. 

Service of copy of within designation of record acknowledged 
June 10, 1925, without prejudice to right of California Coojierative 
Canneries to move to strike out the attempted apjieal, and dismi.'^s 
the same, for that (1) National Wholesale (Jrocers Association are 
not such parties as have a right to note an apjieal: (2) no appeal 
was perfe(*tcd in time allowed by law: (8>) this is an aUempt(‘d aj»peal 
from a purelv interlocutorv order. 

FRANK .1. not;AN, 

Attorney for Galifornia Gooperatire Gannpries. 
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-117 .1 ssifjii ni^ )i( (t) h'rrors on Afti)t al oj Annonr aiul SnAft 0'/o»//>s 

of Dejemlants. 

Filed June 10, 1023. 


Tlie appellant.'^, .\rmour and Swift ^rou]).'< of defendants, as.si.u,n 
tlie followinii errors in the rnlin^ of the Court: 

1. In refusing to hold that the deeree of FeluTiary 27, 1020, was 
void Incause tlicK* were no facts before tlie court hy admission, proof 
or otherwise that the .Vrinour and Swift group of defendants had 
violated or were attempting to violate, in any way, the anti-tru.<t 
laws of the United States. 

2. In i-efusing to hold that the stipulation entered into between 
the Fniled Slat(*s and the Armour and Swift groups of defendants 
ami others did not ri'inovc* from the ea.<e every fact upon which could 
be ]>re<licat(‘d directly or indirectly any violation of the laws of the 
Unite<l State's or any attem]>t to violate any law of the United States 
by the Armour and Sw'ift group of defendants, or any of them. 

3. I>y refu.'ing to hold that that ])ortion of the consent decree ])ro- 
hihiting the Armour ami Swift groups of defendants from dealing 
in anywi.^e in the .<o-called unrehited lines was beyond the jurisdic¬ 
tional ]>owcr of the* court to decree upon the |)leadings filed in this 
cause and was without any facts to su]»port the same, either juoved 
oi* admitte<l. 

1. In r(*fusing to hold that under the sti])ulation entered into in 
this cau.-(* between the Unit(*d States and the defendants there w'as 
and could he no implication that by the entry of the .^o-called eon- 
s( nt deciee <d‘ February 27, 11)20, that facts suOicient to su])poi‘t said 
decree were implied by the entry thereof. 

3. In refusing to hold that the injunctive portion of said decree 
whereby the defendants were recpiired to divest thein.'^elves of their 
interests in publie stockyard market companies, stockyard terminal 
railways, stock market news])a])ers, stock market journals, .<o-called 
unrelated lines, as set forth in ]>aragra]di 4 of .sud decree, retail meat 
markets, puldic cold stonige warehouse's, or from dealing in fi-csh 
milk an<l cicam, as .'^('t forth in ))aragra]>h S of .slid di'crce, was 
beyond the power of the court to decree under the law. 

4 IS <). In refusing to hold that the general injuiH'tivi' pro¬ 
visions contained in [laragraphs 1 and 1) w’ore void because 
(/f their general nature and failure of .specific designation of the acts 
to be enjoined. 

7. 44)e comt erri'd in entering its order suspending the consent 
decree becau.s* it therebv materiallv modified said consi'iit ilecree 

A, t 

without the consent of these defendants. 

(T)XUAI) H. SYMK. 

( HAS. A. DOITJLAS, 

.I//oraez/.s* for Armonr A’ Su'iff (ironj)s of Defrndanfs. 
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419 Ih'^'iynatUm of Hecord bij Aliornt]fii for Aniioiir d' Sz^'ift 

Groups of Defendants. 

Filed June 10, 1925. 

The defendant, Armour and Company, et al., known as the Ar¬ 
mour group of defendants, and Swift and Company, et ah, known 
as the Swift group of defendants, liaving perfected au appeal herein 
to the Court of Appeals of the District of Columbia on ^lay — 1925, 
hereby request the Clerk of the Supreme Court of the District of 
Columbia to include in the transeri])t of the record on aj)]>eal the 
following pa|)crs and pi'oceedings in addition to those <lesiguated 
by the United States, that is to say: 

1. Answer of Swift and Company, et ah, tiled February 27, 1920. 

2. Motion of Armour group of defendants to vacate the decree of 
February 27, 1920, filed. 

3. Motion of Swift gioup of defendants to vacate the decree of 
February 27, 1920, filed. 

4. Appeal of Armour and Swift groups of defendants from decree 
of May 1, 1925, noted May 22, 1925. 

5. Order allowing deposit of fifty dollai*s in lieu of appeal bond. 

0. Notation of receipt of deposit of fifty dollars by the Clerk. 

7. Waivers of citations on appeal by the United States and all 
other parties to the record excei)t the Armour and Swift groups of 
defendants, together with a copy of this designation. 

8. Assignment of errors. 

CONRAD H. SYME, 

CHAS. A. DOUGLAS, 

Attorneys for Armour and Swift Groups of Defendants. 

420 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 419, both inclusive, to be a true and correct transcript of the 
record according to directions of counsel herein filed, copies of which 
are made part of this transcript, in cause No. 37G23 in Equity, 
wherein the United States of America is Petitioner and Swift & 
Company and Others are Defendants, as the same remains upon the 
tiles and of record in said Court. 


24—4395a 
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In lostiinony wliereof, I liereiiiitn subscribe iny nanio and affix 
tlie seal of said Court, at the City of Washington, in said District, 
this 30th day of September, 1925. 

(Seal of Supreme Court of the District of Columbia.] 

MORGAN li. BEACH, 

ClcvJc 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
431)5. Swift A (’ompany, a corporation of Illinois et ah, appellants, 
vs. Cnited States of America et al. Filed November 23, 1925. No. 
4385. United States of America et al., appellants, vs. Swift k Com- 
]»any. a cor])oration of Illinois et al. Filed October 31, 1925, and 
No. 4389. National AVholesale Grocers’ Association, intervener, a])- 
])ellant. vs. California Cooperative Canneries, intervener, et al. Filed 
November 9, 1925. 
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OCTOBER TERM, 1925. 


No. 4395. 


SWIFT & COMPANY, a Corporation of Illinois, et al. ; 
ARMOUR & COMPANY, a Corporation of Illinois, 
ET AL., Appellants, 

vs. 


UNITED STATES OF AMERICA ET AL., Appellees. 


BRIEF ON BEHALF OF THE SWIFT AND ARMOUR 
GROUPS OF DEFENDANTS, APPELLANTS. 


Statement. 

This proceeding was instituted on February 27, 1920, by 
filing simultaneously, the petition, answers and stipulation 
in the Supreme Court of the District of Columbia. Also 
simultaneously therewith, the decree was presented to that 
court and rendered and entered in accordance with the con¬ 
ditions of consent contained in the stipulation. 
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Wliile the ])etition is va^iiie and indefinite, it undoubtedly 
is intended to charge violations of the Federal Antitrust 
Laws by the defendants and makes allegations for the pur¬ 
pose of supporting such charges. The answers of the de¬ 
fendants specifically and categorically deny each and every 
allegation of violation of law and in addition thereto affirma¬ 
tively allege facts tending to prove the contrary. 

The stipulation provides for the entry of the decree “upon 
consent of the parties and without any findings of fact,’’ 
and upon the further condition that ‘'this stipulation shall 
not constitute or be considered as an admission, and the 
renditi(*n or entrij of the decree, or the deciee itself, shall 
not constitute or he considered as an adjudication that the 
defendants, or any of them, have in fact violated any law 
of the United States.'" 

AVith the record in this condition, and with no findings 
of fact, no admissions, no evidence, no adjudication of wrong 
doing by the defendants, the decree was presented to the 
court and rendered simultaneously with the filing of the 
stipulation. The decree provides in its opening paragraphs; 

“that while the defendants and each of them, 
niaintain the truth of their answers and assert their 
'innocence of any violation of lazv in fact or intent, 
they nevertheless, desiring to avoid every appearance 
of placing themselves in a [losition of antagonism 
to the Go\ernment, have consented and do consent to 
the makiny and entry of the decree now about to 
be entered without any findings of fact, vpon con¬ 
dition that their consents to the entry of said decree 
shall not constitute or be considered an admission, 
and the rendition or entry of said decree, or the de¬ 
cree itself, shall not constitute or be considered an 


adjudication that the defendants or any of them 
have in fact violated any law of the United States/' 

“Now, upon the petition, the answers of the de¬ 
fendants, and the aforementioned stipulation and 
consents of the parties, all on file in the office of the 
Clerk of this Court, and on motion of the petitioner, 
it is ordered, adjudged, and decreed as follows:^’ 

It then proceeds in substance as follows: 

First. The corporation defendants are, jointly and 
severally, perpetually enjoined from in any manner 
maintaining or entering into any contract, combi¬ 
nation or conspiracy in restraint of trade, or from 
monopolizing or attempting to monopolize, or com¬ 
bining or conspiring with each other or with any 
other person or persons to monopolize any part of such 
trade or commerce. 

Second. The defendants, both individual and cor¬ 
poration, are jointly and severally perpetually en¬ 
joined from owning, either directly or indirectly, in¬ 
dividually or by themselves, any capital stock or other 
interest whatsoever in any public stockyard market 
company or stockyard terminal railroad or stockyard 
market newspaper or stockyard market journal, in 
the United States, except in so far as the court may 
permit any of the individual defendants to retain any 
such interests upon the conditions and in such cir¬ 
cumstances as are provided for in Paragraph Tenth 
of this Decree. 

Third. The corporation defendants and each of 
them and their successors and assigns are perpetually 
enjoined from, either directly or indirectly, using or 
permitting any other person, firm or corporation to 
use their distributive system and facilities, including 
branch houses, route cars, and auto trucks, in any 
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manner for dealing in or in any 'loay handling or 
transporting any of the articles named in Paragraph 
Fourth of this decree. 

Fourth. The corporation defendants and each of 
them are perpetually enjoined from, in the United 
States, either directly or indirectly, engaging in or 
carrying on, either by concert of action or otherwise, 
either for domestic trade or for export trade, manu¬ 
facturing, jobbing, selling, transporting, distributing, 
or otherwise dealing in any of the following products 
or commodities (except under certain prescribed, nar¬ 
row limits not important here), among others: 


Canned oysters 
Canned mackerel 
Bulk mackerel 
Canned sardines 
Canned tuna fish 
Corn 

Navy beans 

Horse-radish 

Potatoes 

Peas 

Beets 

Ginger 

Strawberries 

Raspberries 

Apple butter 

Prunes 

Figs 

Blackberries 
Dates 
Oranges 
Ginger ale 
Cherry juice 
Vanilla extract 
Lemon extract 


Bulk, canned and 
cured herring 
Canned salmon 
Canned shrimps 
Asparagus * 

Garlic 

Okra 

Lima beans 

Pumpkins 

Tomatoes 

Celery 

Pineapple 

Cherries 

Apples 

Currants 

Apricots 

Raisins 

Gooseberries 

Peaches 

Apple cider 

Root beer 

Green pineapple sirup 
Coca cola 
Vin fiz 
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Creme de menthe 

Crushed nut frappe 

Molasses 

Jams 

Catsup 

Mustard 

Chili sauce 

Pickles 

Olives 

Cloves 

Tomato catsup 

Tea 

Cocoa 

Pecans 

Flour 

Rice 

Wafers 

P.iscuits 

Clipped oats 

Standard middlings 

Corn grits 

Ground meal 

Hominy feed 

Ground oats 

Ground corn 

Brewers’ flakes 

Macaroni 

Brewers’ grit 

Com flakes 

Wheat foods 

Feed meal 

Feed wheat 

Cigars 

Pitting and fruit 
handling machinery 
Furniture 
Roofing 


Marshmallow topping 
Orange extract 
Honey 
Jellies 

Preserves of all kinds 

Pepper 

Mustard seed 

Cinnamon 

Spinace chili 

Oyster cocktail sauce 

Coffee 

Chocolate 

0 

Almonds 

Walnuts 

Sugar 

Bread 

Crackers 

Grits 

Rolled oats 

Oats 

Hominy 

Standard spring brand 
Horse feed 
Spaghetti 
Vermicelli 
Cracked corn 
Brewers’ meal 
Crushed white oats 
Feed barley 
Buckwheat 
Canned hominy 
Grain 

Brass castings for 
heavy ordnance 
China 
Brick 

Bluing, starch 
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Builders’ hardware 
Fence posts and 
wire fences 
Shingles 
Cement, lime, 
plaster 
Babbitt 

Doors and windows 

Bar iron 

Tile 

Waste 


Sand and gravel 
Bumping posts for 
railroads 
Alfalfa meal 
Soda fountains or parts 
thereof 

Structural Steel 
Dried brewers’ grains 
Binding and twine 
Lath 

Grape juice 


Corporation defendants and each of them are per¬ 
petually enjoined from owning, either directly or in¬ 
directly, severally or jointly, any capital stock or 
other interest whatsoever in any corporation, firm or 
association which is in the business m the United 
States of manufacturing, jobbing, selling, transport¬ 
ing, distributing, or otherwise dealing in any of the 
above described products. 

Fifth. The individual defendants and each of 
them are perpetually enjoined from, in the United 
States, either directly or indirectly, owning voting 
stock or interest, which, in the aggregate, amounts to 
fifty per cent ) or more of the voting stock or 

control of any awporation, firm or association, ivhivh 
may be in the United States, in the business of manu¬ 
facturing, jobbing, selling, transporting, distributing 
or otherwise dealing in any of the following products 
or commodities. (Then follow’s an enumeration of a 
large number of commodities, most of w’hich are 
named in Paragraph Fourth.) 


Sixth. The defendants, both individual and cor¬ 
poration, and each of them are perpetually enjoined 
from, in the United States, owning and operating or 
conducting, either directly or indirectly, severally or 
jointly, any retail meat markets in the United States. 
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Seventh. The defendants, both individual and cor¬ 
poration, and each of them, are perpetually enjoined 
from owning, directly or indirectly, jointly or sev¬ 
erally, any capital stock or other interest whatsoever 
in public cold storage warehouses in the United States 
(except the public cold storage warehouses now main¬ 
tained at stockyards where defendants maintain pack¬ 
ing plants and owning or leasing any additional cold 
storage warehouse space needed for the defendant’s 
own use.) 

Eighth. The corporation defendants and ea/ih of 
them are perpetually enjejined from engaging in the 
United States, either directly or indirectly, jointly or 
severally, in the business of buying, collecting, sell¬ 
ing, transporting, distributing, or otherwise dealing 
in fresh milk and cream, or owning any capital stock 
or other interest in any corporation, firm or associa¬ 
tion engaged in the business of buying, collecting, 
selling, transporting, distributing or otherwise deal¬ 
ing in fresh milk or cream (except for the purpose of 
manufacturing certain named commodities). 

Ninth. The corporation defendants and each of 
them are perpetually enjoined from jointly or sev¬ 
erally engaging in carrying on or using any illegal 
trade practices of any nature whatsoever in relation 
to the conduct of any business in which they or any 
of them may be engaged. 

It should be noted that the several injunctive orders re¬ 
strain the individuals, as well as the corporations who are 
made defendants, separately and independently from doing 
the prohibited acts or things, even though not in agreement, 
combination or conspiracy with others. 

Attention is again called to the fact that the answers of 
the defendants categorically deny each and every allegation 
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of wrong doing or of fact tending to show wrong doing. The 
stipulation and the decree both expressly negative any find¬ 
ings of fact, any admissions, any adjudication of violation 
of law, and there was no evidence heard. Upon this state of 
the record, without any further action or proceeding of any 
kind, the court rendered and entered the decree in this case, 
containing the perpetual injunctive orders summarized above. 

It is not necessary for the purposes of this presentation to 
recite the action taken since the rendition of the decree for 
the purpose of carrying out its injunctive orders. 

Since its rendition, the National Wholesale Grocers As¬ 
sociation and the American Wholesale Grocers Association 
have been permitted to interv'ene. 

The (California Cooperative Canneries (hereinafter called 
“the Canneries”) moved to intenene on April 19, 1922, for 
the purpose of vacating or modifying the decree. They 
were denied intervention by decision of the Supreme Court 
of the District of Columbia made on October 16, 1922. Upon 
appeal from that decision by the Canneries to this court, the 
decision of the lower court was reversed and the Canneries 
were permitted to intervene. In that appeal the Govern¬ 
ment filed a brief containing the following statements at 
pages 27 and 43: 

“The finding of the facts necessary to support a 
decree is the nece.ssary implication from the entr^^ of 
such a decree and in consent decrees the consent re¬ 
moves the necessity for evidence upon which to base 
such a decree and implies the facts necesvsary to sus¬ 
tain same.” 

♦ ♦♦♦♦♦♦ 
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‘^The decree in the case before the court does not 
find that there was no violation of law by the de¬ 
fendants, but merely provides that the decree shall 
not be considered as an admission bv the defendant? 

t/ 

that they had violated any law and should not be 
considered as an adjudication by the court that the 
law had been violated. The implication is that the 
facts necessary to sustain the decree existed and the 
decree in itself does not find that such facts do not 
exist.” 

******* 

“The Supreme Court of the District of Columbia, 
beyond question, has jurisdiction of anti-trust suits 
and that the allegations in the bill of complaint are 
of violations of the anti-trust laws and the consent 
to the entry of the decree supplies the necessary facts 
to support same.” 

The position thus taken by the Government is violative 
of both the letter and the spirit of the agreement upon 
which the decree was entered, and of the express condition 
embodied in the decree itself. 

In this connection it should be noticed that the stipula¬ 
tion and the decree not only contain the condition that the 
consent to the entry of the decree should not be considered 
an admission or that the decree itself should not be con¬ 
sidered an adjudication that the defendants have violated 
any law, but they also contain the condition that the stipu¬ 
lation shall not constitute an admission or the decree itself 
an adjudication that the defendants have violated any law. 
Thus the stipulation and the decree expressly negative any 
implied as well as expressed violation of law. 
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The stipulation expressly consented to the making and 
entry of the decree without any findings of fact and upon 
the condition that it should not adjudge that the defendants 
had violated any law. 

It is consequently irrelevant and meaningless for the Gov¬ 
ernment to argue that “the decree * * * (Joes not find 

that there was no violation of law.” 

It is obvious that if the decree entered in this case adjudi¬ 
cates violation of law, whether by implying the facts or 
otherwise, then this decree is not the decree which the 
parties (the Government included) agreed and consented 
should be entered, and as the only basis or foundation for 
this decree was the consent of the parties to its entry, the 
court had no power to enter any decree w’hich did not con¬ 
form to the conditions expressed in that consent. A decree 
which adjudicated that the defendants had violated some 
law of the United States would not conform to the condi¬ 
tion upon which the consent was given and could not be 
entered. It was to protect themselves from such a contin¬ 
gency that these defendants filed their briefs in the appeal 
of the Canneries attacking the validity of the decree. 

The Govemment was a party to the condition expressed 
in the stipulation, consenting to the rendition of the decree, 
that the decree should not constitute an adjudication that 
the defendants had violated any law of the United States. 
It cannot now repudiate that condition and assert that the 
consent of the parties to the rendition of the decree implies 
the facts necessary to support it. 

It was for the .same reasons that these defendants filed 
motions to vacate the decree on November 5, 1924 (Rec. 313, 
318), containing the following statement: 
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“That in opposing the petition filed by the Cali¬ 
fornia Cooperative Canneries, asking leave to inter¬ 
vene herein, the United States of America by its 
counsel, as well as National Wholesale Grocers’ As¬ 
sociation and American Wholesale Grocers’ Associa¬ 
tion, (formerly Southern Wholesale Grocers’ Asso¬ 
ciation), who are permitted to intervene herein, by 
their respective counsel, have asserte«l that the mere 
entry of the decree implies the facts necessary to 
sustain such decree, notwithstanding the express pro¬ 
vision in the decree itself that it was entered upon 
condition that the consents of the defendants to the 
entry of said decree shall not constitute or he con- 
sidered an admission and that the rendition or entry 
of said decree, or the decree itself, shall not consti¬ 
tute or be considered an adjudication that the de¬ 
fendants or any of them have in fact violated any 
law of the United States. The position so taken by 
the counsel representing the United States and said 
inteneners is in direct and violent contradiction to 
the very condition embodied in the decree itself upon 
which the consents of said defendants were given, 
and if such position is sustained, the decree zdll be 
an adjudication that the defendants are guilty of 
violation of law contrary to the provisions of said 
stipulation reciting the terms upon which the par¬ 
ties consented to the entry of the <lecree and con¬ 
trary to the condition expressed in the decree itself 
that the decree should not constitute or be consid¬ 
ered an adjudication that the defendants or any of 
them have violated anv law of the United States.” 


About the same time the Canneries filed a motion to 
vacate or modify or suspend the decree. 

After argument the lower court, by order of May 1, 1925, 
overruled the motions of the Swift and Armour Grou^)s of 
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defendants, but in response to the motion of the Canneries 
suspended the decree as a whole “until further order of the 
court to be made, if at all, after a full hearing on the merits 
according to the usual course of chancery proceedings.” The 
order reads as follows: 

“Filed May 1, 1925. Morgan H. Beach, Clerk. 

In the Supreme Court of the District of 

Columbia. 

Equity. No. 37623. 

United States of America 

V. 

Swift and Company et al. 

Decree Suspending in Whole Operation of Con¬ 
sent Decree of February 27, 1920. 

This cause came on to be further heard at this 
term of court on the motions of the Swift and Ar¬ 
mour groups of defendants to vacate and set aside 
and declare void the decree of February 27, 1920, 
entered herein, and also upon the motion of the in- 
tervenor, California Cooperative Canneries, to vacate 
or modify the decree or susj)end its operation; and 
after argument by counsel for the respective parties 
in interest and consideration by the Court it is there- 

4 / 

upon, this 1st day of May, 1925, hereby— 
Adjudged, ordered and decreed as follows: 

1. The said motions of the Swift and Armour 
groups of defendants are overruled; 
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2. The said motion of the California Cooperative 
Canneries to suspend the operation of the said decree 
of February 27, 1920, is granted and the operation 
of the said decree as a whole is suspended until 
further order of the Court to be made, if at all, after 
a full hearing on the merits according to the usual 
course of chancery proceedings. 

By the Court. 

JENNINGS BAILEY, 

Justice.” 

From the above order overruling the motion of the Swift 
and Armour groups of defendants to vacate said decree this 
appeal has been taken. 

Assignment of Errors. 

The court erred in overruling the motions of the appellants 
to vacate the decree of February 27, 1920, and in so doing 
erred as follows: 

1. In refusing to hold that the decree of February 27, 

1920, was void because there were no facts be¬ 
fore the court by admission, proof or otherwise 
that the Armour and Swift groups of defendants 
had violated or were attempting to violate, in 
any way, the anti-trust laws of the United States. 

2. In refusing to hold that the stipulation entered 

into between the United States and the Armour 
and Swift groups of defendants and others did 
not remove from the case every fact upon which 
could be predicated directly or indirectly any 
violation of the laws of the United States or any 
attempt to violate any law of the United States 
by the Armour and Swift groups of defendants, 
or any of them. 
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3. By refusing to hold that that portion of the con¬ 

sent decree proliibiting the Armour and Swift 
groups of defendants from dealing in any wise 
in the so-called unrelated lines was beyond the 
jurisdictional power of the court to decree upon 
the ]headings tiled in this cause and was without 
any facts to support the same, either proved or 
admitted. 

4. In refusing to hold that under the stipulation en¬ 

tered into in this cause between the United States 
and the defendants there was and could be no 
implication that by the entry of the so-called con¬ 
sent decree of February 27, 1920, that facts suffi¬ 
cient to support said decree were implied by the 
entry thereof. 

o. In refusing to hold that the injunctive portion of 
said decree whereby the defendants were re- 

V 

quired to divest themselves of their interests in 
public stockyard market companies, stockyard 
terminal railways, stock market newspapers, 
stock market journals, so-called unrelated lines, 
as set forth in paragraph 4 of said decree, retail 
meat markets, public cold storage warehouses, or 
from dealing in fresh milk and cream, as set 
forth in paragraph 8 of said decree, was beyond 
the power of the court to decree under the law. 

6. In refusing to hold that the general injunctive 
provisions contained in paragraphs 1 and 9 were 
void because of their general nature and failure 
of specific designation of the acts to be enjoined. 
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7. The court erred in entering its order suspending 
the consent decree because it thereby materially 
modified said consent decree without the consent 
of these defendants. 

Preface to Argument. 

For the convenience of the court, it is thought desirable, 
first, to set out briefly certain propositions of law which we 
think the court should have clearly in mind as preliminary 
to a correct reading and understanding of the main argu¬ 
ment. These preliminary^ propositions appear under the 
heading ‘‘Introductory Argument” for the purpose of indi¬ 
cating their relative position and importance and to avoid 
confusion with the main argument placed under the heading 
“Main Argument.” 

All italics contained herein are ours. 

Introductory Argument. 

I. A Decree is the Judgment of a Court of Equity. 

(Infra, p. 16.) 

11. A Void Decree is a Nullity. (Infra, p. 17.) 

III. A Decree Transcending the Authority or Power 

OF THE Court is Void. (Infra, p. 18.) 

IV. Lapse of Time or Acquiescense of Parties Can¬ 

not Validate a Void Decree. (Infra, p. 21.) 

V. The Party Against Whom a Void Decree Exists 

IS Entitled to Have It Vacated. (Infra, p. 

23.) 
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23.) 
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VI. A Motion to Vacate Filed in the Court Which 

Rendered the Decree is the Proper Procedure 
to Have a Void Decree Vacated. ( Infra , p. 
25.) 

VII. The Motions of These Defendants to Vacate 

This Decree Raise a Question of the Jurisdic¬ 
tion OR THE Power of the Court, Therefore, 
it was the Duty of the Lower Court and is 
Now THE Duty of This Court to Consider 
AND Decide These Motions upon Their Merits. 
(Infra, p. 26.) 

VIII. The Parties Cannot by Consent Confer on the 
Court Jurisdiction to Enter a Decree Not Au¬ 
thorized BY Law. (Infra, p. 29.) 

IX. A Consent Decree Cannot be Amended, Modified 
OR Corrected in Any Essential Particular 
Without the Consent of All the Parties. 
(Infra, p. 36.) 


I. 

A Decree is the Judgment of a Court of Equity. 

8 Corpus Juris 32. 

21 Corpus Juris 641. 

Freeman on Judgments, 5th ed.. Sec. 12. 

These terms, namely, decrees of courts of equity and judg¬ 
ments of courts of law are subject to synonymous and inter¬ 
changeable use and quite frequently are so used. Inasmuch 
as none of their differences are involved in the discussion 
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contained in this brief, such differences will be put out of 
view and the terms will be used synonymously and inter¬ 
changeably. 

II. 

A Void Decree is a Nullity. 

No better statement of the emptiness of a void judgment 
can be found than that contained in section 322 of the 5th 
Edition of Freeman on Judgments: 

“A judgment void upon its face and requiring only 
an inspection of the record to demonstrate its inva¬ 
lidity is a mere nullity, in legal effect no judgment at 
all, conferring no right and affording no justifica¬ 
tion. Nothing can be acquired or lost by it; it neither 
bestows nor extinguishes any right, and may be suc¬ 
cessfully assailed ivhent ver it is offered as the founda¬ 
tion for the assertion of any claim or title. It neither 
binds nor bars anyone. All acts performed under it 
and all claims flowing out of it are void. The parties 
attempting to enforce it may be responsible as tres¬ 
passers. The purchaser at a sale by virtue of its au¬ 
thority finds himself without title and without re¬ 
dress. No action upon the part of the plaintiff, no 
inaction upon the part of the defendant, no resulting 
equity in the hands of third pei-sons, no power resid¬ 
ing in any legislative or other department of the 
government, can invest it with any of the elements of 
power or of vitality. It does not terminate or discon¬ 
tinue the action in which it is entered, nor merge the 
cause of action; and it therefore cannot prevent the 
plaintiff from proceeding to obtain a valid judgment 
upon the same cause, either in the action in which 
the void judgment was entered or in some other action. 
The fact that the void judgment has been affirmed on 
review in an appellate court or an order or judgment 
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renewing or reviving it entered adds nothing to its 
validity. Such a judgment has been charactenzed 
as a dead limb upon the judicial tree, which may be 
chopped off at any time, capable of bearing no fruit 
to plaintiff but constituting a constant menace to de¬ 
fendant.” 


III. 

A Decree Transcending the Authority or Power of 

THE CocRT IS Void. 

Even where a court has jurisdiction over the parties and 
the subject, yet if it makes a decree which transcends the 
limits of its authority, such decree is not merely erroneous 
but void. 

Freeman in his work on Judgments, 4th Ed. Sec. llff, 
states the three causes of void judgments to be: 

“1. Want of jurisdiction over the subject-matter; 

“2. Want of jurisdiction over the parties to the ac¬ 
tion, or some of them; or 

^‘3. Want of power to grant the relief contained in 
the judgment. In pronouncing judgments of 
the first and second classes, the court acts with¬ 
out jurisdiction, while in those of the third 
class it acts in excess of jurisdiction.” 

With reference to the third class Freeman continues in 
Sec. 120-C: 

”lf a court grants relief which, under no circum¬ 
stances, it has any authority to grant, its judgment 
is to that extent void; as where it orders a donation 
out of the public treasury, or enters judgment for 
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an amount greater than it is authorized to give judg¬ 
ment for in any event, or where, on a conviction in a 
criminal prosecution, the court sentences the defend¬ 
ant to undergo a punishment different from or in ex¬ 
cess of that which it is authorized to impose for the 
offense of which he was convicted” 

The recent 5th edition of Freeman at Sec. 226 states the 
same proposition without any change in substance: 

^*There are in general three jurisdictional elements 
in every valid judgment, namely, jurisdiction of the 
subject matter, jurisdiction of the persons, and the 
power or authority to render the particular judgment. 
For the absence of any one of these elements, when 
properly apparent, the judgment may be vacated at 
any time, whether before or after the term or the 
time limited by statute for motions on statutory 
grounds, either on motion or of its own volition with¬ 
out suggestion.’* 

Ibid. Sec. 333: 

'‘But a decision, whether erroneous or not, rendered 
without power or jurisdiction to make the same, is a 
mere nullity and may he successfully avoided any¬ 
where and collaterally ♦ ♦ ♦ 

^Tt must appear that jurisdiction was conferred 
upon the court in the first instance by appropriate 
pleading, process or otherwise; that such jurisdiction 
was retained throughout every step of the proceed¬ 
ings; that no act was done or omitted that would 
operate to divest the poiver thus acquired to adjudicate 
the particular mutter which the judgment purports to 
determine and that in the actual rendition of the 
judgment itself the court remained unthin the limits 
of its constitutional and statutory powers.” 
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Ibid. Sec. 325: 

*‘Broadhj speaking, nullity of judgments results 
from one or more of the following causes: 1. want 
of a legally organized court or tribunal; 2. want of 
requisite jurisdiction over the subject matter or the 
parties or l>oth; d. want of power to grant the relief 
contained in the judgment ” 


See also Black on Judgments, 2nd Kd. Sec. 171. 

The Supreme Court of the United States on the same sub¬ 
ject, in Windsor v. McVeigh, 93 U. S. 274, 282, 23 L. Ed. 
914, 917, said: 


‘‘Though the court may possess jurisdiction of a 
cause, of the subject-matter and of the parties, it is 
still limited in its modes of procedure, and in the ex¬ 
tent and character of its judgments. It must act 
judicially in all things, and cannot then transcend 
the poiver conferred hy the law. If, for instance, the 
action be upon a money demand, the court, notwith¬ 
standing its complete jurisdiction over the subject and 
parties, has no power to pass judgment of imprison¬ 
ment in the penitentiary upon the defendant. If the 
action be for libel or personal tort, the court cannot 
order in the case a s])eeifie j)erformanee of a contract. 
If the action be for the [)ossession of real property, 
the court is powerle?JS to admit in the case the probate 
of a will. * * * The judgments mentioned, given 
in the cases supposed, ivould not he merely erroneous; 
they would he ahsolutely void; because the court in 
rendering them would transcend the Limits of its 
Authority in those cases.'' 


And in U. S. v. Walker, 109 U. S. 258, 206, 27 L. Ed. 
927, 929: 
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‘‘Although a court may have jurisdiction over the 
parties and the subject-matter, yet if it makes a de- 
cree which is not within the powers granted to it by 
the law of its organization its decree is void” 

Out of a multitude of cases and authorities to the same 
effect we cite the following: U. S. v. American Tobacco Co., 
191 Fed. 371, 383; Reynolds v. Stockton, 140 U. S. 254, 35 
L. Ed. 465; 33 C. J. 1076; 15 R. C. L. “Judgments,” Sec¬ 
tions 316 and 144 ; 2 High on Injunctions (4th Ed.) Para. 
1425; Pyeatt v. Estes, 4 A. L. R. 1570, 179 Pac. 42; Sache v. 
Gillette, 11 L. R. A. N. S. 803; Glover v. Brown, 184 Pac. 
649; Munday v. Vail, 43 N. J. L. 418; Black on Judgments, 
2nd Ed., Sec. 242; Johnson v. McKinnon, 13 L. R. A. N. S. 
874; American Freeholdk Land & Mortgage Co. v. Thomas, 
47 Fed. 550, 12 L. R. A. 681. 


IV. 

Lapse of Time or Acquiescence of Parties Cannot 
Validate a Void Decree. 

It is a universally recognized rule that a decree which is 
void when rendered is always void. It is a nullity just as 
though it never had been rendered. Lapse of time or acqui¬ 
escence of the i)ai*ties cannot vivify or validate it. Statutes 
of limitation do not run against it. 

The rule is fully stated in Foreman v. Carter, 9 Kan. 458, 
461: 


“It is claimed that the sole power the court had 
is derived from these statutory" provisions; and as 
by the code of 1862 the time within wdiich the power 
of the court could be invoked was limited to three 
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years, and that time had elapsed after the entry of 
this decree and before the adoption of the code of 
1808, that the decree had become a finality beyond 
any power of interference. Conceding these provis¬ 
ions of the code to be in the nature of statutes of 
liniitiition, the same rules apply. If a judgment is 
simply voidable,—that is, may be avoided on account 
of certain irregularities in the manner of obtaining 
it,—it starts the statute to running; and a party, 
to avail himself of these irregularities, must move 
within the time limited. But that which is abso¬ 
lutely void never starts a statute of limitations to 
running. A tax deed, void on its face, is never saved 
bv limitation laws. Shoat v. Walker, 6 Kan. *65. 
No more is a judgment absolutely void. If upon 
the face of the record it appears that the court had 
no jurisdiction of the subject matter, or of the per¬ 
son, length of years will not give the jurisdiction, or 
make that good which was void. The addition of the 
clause of 1868 to the section gives no additional 
power to the court. It simply enunciates a power it 
always possessed. In Dedericks Admr^s v. Richley, 
Wend. 112, Bronson, .1., says: ‘The judgment was 
signed on the 11th of November, 1835, and no judg¬ 
ment in any court of record can be set aside for ir¬ 
regularity on motion unless the motion is made 
within one year after judgment. 2 N. Y. Rev. St. 
359, Sec. 2. This provision relates to a mere tech¬ 
nical irregularity, where the cause had been heard 
and decided on the merits. It cannot apply to a 
judgment entered without authority against a party 
not before the court.’ To the same effect are Smith 
V. Rollins, 25 ^lo. 408; Harris v. Hardeman, 14 
How. 334; Mills v. Dickson, 6 Rich. 487; Hallett v. 
Righlers, 13 How. Pr. 43; Manufacturers & Mech. 
Bank v. Boyd, 3 Denio 257; and also the unreported 


case of Leas v. Ortmarij in this court on error froirj 
Leavenworth County. If, therefore, the judgment 
was void. Carter was in time with his motion and the 
decision of the District Court should be affirmed.” 

And Black on Judgments, 2nd Edition, Section 313, states 
the rule as follows: 

‘‘Again lapse of time will not affect the right to 
vacate a judgment on the ground that the court never 
had jurisdiction to enter it.” 

To the same effect is Section 14(> of the Treatise on Judg¬ 
ments, in \"olunie 15 of Ruling Case Law: 

“As to the time within which application to open 
or vacate a judgment must be made, where the court 
is authorized to act after the lapse of the term, no pre¬ 
cise rule can be given. If the judgment is void on 
its face, it is usually held that no limitation can with 
propriety he interposed far the reason that no amount 
of acquiescence can make such a judgment valid.'' 


See also 34 C. J. 217. 

The parties are never estopi)ed to raise the question of its 
validity. Freer v. Davis, 52 W. Va. 1, 43 S. E. 164, 168, 
170; Freeman on Judgments, 5th Ed., secs. 689, 699, 703; 
34 C. J. 768; Cooley’s Constitutional Limitations, 7th Ed., 
page 576; and see Title II, Ante, p. 17; Title VII, Infra, p. 
26; Title VIII, Infra, p. 29. 


V. 

The Party Against Whom a Void Decree Exists is 
Entitled to Have it Vacated. 

It is well settled that the party against whom a void judg¬ 
ment exists has a right to have it vacated. 

Black in his work on “Judgments,” 2nd Ed., Sec. 318, 
states the rule as follows: 
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“At first sight, it might appear inconsistent to 
speak of setting aside a judgment which is a mere 
nullity. Yet the courts hold that even though the 
judgment be entirely void, the party against whom it 
exists has the right to have it vacated, * * 

In United States v. One Essex Touring Automobile, 276 
Fed. 28, it is said at page 29: 

“Notwithstanding the term at which the judgment 
was rendered is passed, the validity of the judgment 
will be examined, because, if void, it cannot be en¬ 
forced, and enforcement ought in the interest of jus¬ 
tice to be stopped at any time that the invalidity is 
brought to the attention of the court.” 

Freeman on Judgments, 5th Ed., Sec. 273: 

“Where a judgment is void on its face or the entry 
of what purports to be a judgment was wholly unau¬ 
thorized, it is the right and duty of the court to strihe 
it from the records, and it may do this of its own 
motion with or without suggestion from other per¬ 
sons.” 


From the numerous other cases establishing this principle, 
we cite Crane v. Harry, 47 Ga. 476; Mills v. Dickson, 6 Rich. 
J.aw. (S. C.) 487; Hervey v. Edmunds, 68 N. C. 243; City of 
Olney r. Harvey, 50 111. 453, 99 Am. Dec. 530; Phunix 
Bridge Co. v. Street, 9 Okla. 422, 60 Pac. 221. 
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VI. 

A Motion to Vacate P^iled in the Court Which Ren¬ 
dered THE Decree is the Proper Procedure to Have 
A Void Decree Vacated. 

In Black on Judgments, 2nd Ed., Sec. 303, the rule is laid 
down as follows: 

“The method of procuring the vacation of judg¬ 
ments which is by far the most commonly used, at 
the present day, is the proceeding by application to 
the court which rendered the judgment, in the form 
of a motion, with notice to the adverse party. This 
practice, being simple, speedy, and effective, is well 
calculated to promote the interests of justice with the 
least cost and trouble to suitors.’^ 

21 C. J. 718 (see also note No. 94 on page 710) contains 
the following statement: 

“A void decree may be vacated on motion or peti¬ 
tion.” 

Freeman on Judgments, 5th Ed., Sec. 273: 

“Aside from these and the direct means of review 
by appeal and error or motion for new trial, there 

remain the remedy by motion to open or vacate 

^ 


See also Grant v. Harrell, 109 N. C. 78, 13 S. E. 718. 
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Perhaps it slioiihl he pointed out here that a proceeding 
by motion, in the court whicli rendered it, to vacate a judg¬ 
ment void on its face is a direct attack on such judgment. 
Freeman on Judgments, oth Ed., Secs. 307 and 228. But 
whether it is regarded as a direct or collateral attack these de¬ 
fendants are entitled to make it, because they are attacking 
it on the ground that it is in excess of the jurisdiction or 
power of the court to enter and is void on its face, and it is 
immaterial whether the attack by motion to vacate is called 
a direct or collateral attack for the reason that a judgment 
void on its face is open to either direct or collateral attack. 

See Freeman on Judgments, 5th Ed., Sec. 382: 

“There is no question, then, but that a judgment 
is open to successful attack in a collateral proceed¬ 
ing where the judgment record or roll shows that the 
court failed to get the requisite jurisdiction over the 
parties or the subject matter, or else exceeded its juris¬ 
diction in rendering the decision” 

VJT. 

The Motions of These Defendants to Vacate This De¬ 
cree Raise a Question of the Jurisdiction or Power 
of the Court, Therefore, it was the Duty of the 
Lower Court and is Now the Duty of This Court to 
Consider and Decide These Motions Upon Their 
Merits. 

The defendants by their motions raise a question of the 

jurisdiction or power of the court to render the particular* 
decree which was rendered. When a question of jurisdic 
tion or power is brought to the attention of the court, in any 
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manner, at any time, it is the duty of the court, even ma 
sponte, to consider the same and determine it. 

The court said in Metcalf v. Watertown, 128 U. S. 586, 
587, 32 L. Ed. 543: 

‘‘And whether tliat court had or had not jurisdic¬ 
tion, is a question which we must examine and de¬ 
termine, even if the parties forbear to make it or con¬ 
sent that the case be considered upon its merits ” 

And in Kreider v. Cole (C. C. A.) 149 Fed. 647, 649: 

“A question of jurisdiction is fundamental and 
underlies all other questions arising in the course of 
a litigation. Such a question may be raised at any 
time, in any mode, and at any stage, as every step 
taken in the progress of a cause is an assertion of 
jurisdiction, and the court may, of its own motion, 
make the objection or institute such investigation as 
may be necessary to establish or defeat it. This is 
especially true of the Federal Courts, as being courts 
of limited or statutory jurisdiction.^^ 

And Black on Judgments, 2nd Ed., Sec. 307: 

“It was intimated in the last section that a judg¬ 
ment which is entirely void may always be set aside 
at a subsequent term. And this is the general doc¬ 
trine of the cases. Every court possesses inherent 
power to vacate entries in its record of judgments, de¬ 
crees, or orders rendered or made without jurisdiction, 
either during the term at which the entries are made 
or after its expiration. This rule applies not only 
where there is a want of jurisdiction over the parties, 
but also where jurisdiction of the subject-matter is 
lacking. A judgment which is outside of the issues, 
and on a matter not submitted for determination, is 
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a nullity, and may be set aside at any time. It is 
also said that the trial court has inherent power to 
vacate, after the term, a judgment obtained by fraud, 
or which is not in accord with that intended to be 
entered^ or one entered by the clerk without author¬ 
ity and in violation of law, or one which has been 
rendered contrary to the course of law and practice.” 

And in Sec. 320-A: 

* * the later authorities favor the rule that 

an alleged want of jurisdiction is a question which 
the court should consider whenever and however it is 
raised.” 

Freeman on Judgments, 5th Ed. Sec. 226: 

is a universalhj recognized rule that a judg~ 
ment ivhich is ahsolutehj void- may he vacated hy the 
court in which it was rendered. ♦ * * the judg¬ 

ment may he vacated at any time, whether before or 
after the term or the time limited hy statute for 
motions on statutory grounds, either on motion or 
of its own volition without suggestion.” 

The Supreme Court in Mansfield, C. & L. M. R. Co. v. 

Swan, 111 U. S. 379, 384, 28 L. Ed. 462, 464, said: 

‘‘The true (jiiestion is, not what either of the parties 
may be allowed to do, but whether this court will af¬ 
firm or reverse a judgment of the Circuit Court on the 
merits, when it appears on the record, by a plea to a 
jurisdiction, that it is a case to which the judicial 
power of the United States does not extend. The 
course of the court is, when no motion is made by 
either party, on its own motion, to reverse such a 
judgment for want of jurisdiction not only in cases 
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where it is shown, negatively, hy a 'plea to the juris¬ 
diction, that jurisdiction does not exist, but even 
when it does not appear, affirmatively, that it does 
exist.'' 

See also Campbell v. Porter, 162 U. S. 478; Steigleder v. 
McQuesten, 198 U. S. 141; Feiker v. Wilson, 38 Minn. 341, 
37 N. W. 585; in re Columbia Real Estate Co., 101 Fed. 
965, 970; United States v. One Essex Touring Automobile, 
276 Fed. 28 at 29 {Ante, p. 24), and the cases cited under 
Title V, Ante, p. 23. 

Even the Government conceded the right to raise the ques¬ 
tion of jurisdiction or power and the duty of the court to 
decide it in its brief heretofore filed in this court in the 
previous appeal of the Canneries. The Government then 
said at page 22 of its brief: 

“The Appellant (California Co-operative Canneries, 
Inc.) then contend that whenever such questions 
which go to the jurisdiction of the court, either of 
the subject-matter or to render the decree, are pre¬ 
sented, it becomes the duty of the court to at once 
consider and determine such question. The Govern¬ 
ment agrees 'with the appellant that when such ques¬ 
tion is brought to the attention of the Court in any 
manner, it is the duty of the Court even sua sponte, 
to consider the same and determine it." 

VIII. 

The Parties Cannot by Consent Confer on the Court 

Jurisdiction to Enter a Decree Not Authorized by 

Law. 

All the courts of the United States are courts of limited 
jurisdiction, and they possess only such powers as are ex- 
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pressly or by necessary implication conferred upon them by 
the Constitution and Acts of Congress passed in pursuance 
thereof. Undeniably the court itself cannot augment its 
jurisdiction or authority. Likewise the parties litigant ap¬ 
pearing before such court cannot augment, confer upon, oi 
modify in any respect the jurisdiction and power of such 
courts. The jurisdiction of the Supreme Court of the Dis¬ 
trict of Columbia is derived from the law, and it is not within 
the power of litigants by agreement, consent or otherwise 
to invest this court with the slightest degree of jurisdiction, 
power or authority not conferred by law. 

“There are in general three jurisdictional elements in 
every valid judgment, namely, jurisdiction of the subject- 
matter, jurisdiction of the persons, and the power or author¬ 
ity to render the particular judgment.” Freeman on Judg¬ 
ments (5th Ed.) Sec. 226. Consent can confer jurisdiction 
of the parties but consent cannot confer jurisdiction either of 
the subject-matter (Cooley’s Constitutional Limitations (7th 
Ed.) pp. 575-577 ; 443 Cans of Frozen Egg Product v. U. S., 
226 U. S. 172, 184, 57 L. Ed. 174, 179; U. S. t;. Mayer, 235 
U. S. 55, 70, 59 L. Ed. 129, 136; Missouri v. Nast, 108 S. W. 
563, 568; Ex parte McClusky, 40 Fed. 71, 74, 76; 15 R. C. L. 
645; Marietta Chair Co. v. Henderson, 121 Ga. 399, 49 S. E. 
312, 104 A. S. R. 156, 2 Ann. Cas. 83) or to render a decree 
in excess of that authorized by law. 

The nub of our contention is that this decree is in excess 
of the authority of the law and void {Ante, p. —), and that 
consent cannot confer jurisdiction or authority to render a 
decree in excess of that authorized by law. Or, stated in an¬ 
other way, consent cannot validate a decree, void because in 
excess of jurisdiction or authority conferred by law upon the 
court. 
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Sevilleta de La Joya Grant v. Belen Land Grant, 242 
U. S. 595, 61 L. Ed. 514, is conclusive on this point. The 
Act of Congress of March 3, 1891, Chap. 539, 26 Stat. at 
L. 854, creating the Court of Private Land Claims, required 
objections to surveys of confirmed land grands to be laid 
before the court and the court to determine whether the 
survey was in substantial accordance with the decree of 
confirmation. Objections were filed by the owners of the 
Belen Grant to the Surv^ey of the La Joya Grant, claiming 
that the La Joya survey included a part of the Belen 
Grant. The court in passing upon the objection, ordered 
a resurvey with certain directions. The reshrvey was made 
in accordance with such directions, but still included about 
11,000 acres of the Belen Grant. The Court of Private 
Land Claims approved the resurvey and issued a patent for 
the La Joya Grant, including the 11,000 acres of the Belen 
Grant. 

The act creating the Court of Private Land Claims pro¬ 
vided that the Court’s confirmation should not include any 
land ''that shall have been disposed of by the United States/' 
The Belen Grant had been so disposed of by Act of Con¬ 
gress in 1858. 

The owners of the La Joya Grant contended that the ap¬ 
proval by the Court of Private Land Claims of the resurvey 
made under its directions, amounted to an adjudication of 
the true location of the common boundary between the 
grants, and was conclusive upon the owners of the Belen 
Grant. 

The court in passing upon the plaintiff’s contention, said 
at page 598: 
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view of these provisions it is very plain that 
the court of private land claims was without any 
power to revise the action of Conjjjress in confirming 
a particular grant, or to confirm another grant for 
the same lands or any pail of them, or to determine 
the rights of private persons, as between themselves, 
to such lands. This court has frequently so held 
and has pointed out that a decision by that court 
sustaining a claim for lands, as to which Congress 
already had confirmed another claim, would not 
conclude anyone, but would be void, because in ex¬ 
cess of the court's power." 

However, the plaintiff made the further contention that 
the defendant owners of Belen Land Grant, consented to 
have the matter adjudicated by the Court of Private Land 
Claims, and was therefore bound by the decision. The court, 
with reference to this contention, said at page 599: 

‘^And, of course, the owners of the grant could not, 
by any act or consent of theirs, enlarge the power of 
the court as defined in the act creating it." 

In this case the Court of Private Land Claims had juris¬ 
diction of the subject matter, that is, to hear the objections 
to the survey, and make a decree in conformity with the act 
of its creation which limited the scope of such decree to the 
determination of the question as to whether the suiwey is 
in substantial accordance with the decree of confirmation. 
Extending such decree to an adjudication of the rights of 
private persons, as between themselves, to such lands, was 
clearly in excess of the court's authority, even though the 
case had been submitted by consent of the parties. 

To the same effect is State v. Muench, 217 Mo. 124, 129 
A. S. R. 536,117 S. W. 25, 30: 
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“It is next argued that the original decree was by 
consent, and, finally, that no appeal was taken, 
therefore the deeree was efleetual to hold the trust 
estate in adniinistration. But if the Chancellor, as 
lue have held, reached out his arm too far and 
grasped a jurisdiction not within the issues, then 
that part of the decree outside the issues became 
coram non judice and void/' 

And Gunsul v. American Surety Co. of New York, 139 
N. E. 620, 623: 

“No circuit court has the power or jurisdiction to 
make an order staying execution until a case has 
been decided by a court of appellate jurisdiction. 
There is no pretense in the petition of Cherry or 
the order entered that a stay was desired for any 
other reason than that petitioner was unable to give 
an a[)peal or supersedeas bond, and he desired the 
Circuit Court to make the order that execution of 
the decree be stayed until a final decision of the 
case could be had on review. The Circuit Court had 
no jurisdiction to grant the order on any such- 
ground, and the order was void, even though it was 
consented to by defendant in error." 

Also 15 R. C. L. 644 : 

‘'The fact that a decree in excess of the jurisdic¬ 
tion of the court was entered by consent of Counsel 
cannot impart validity or effect to such of its pro¬ 
visions as are in excess of such jurisdiction." 

One of the clearest and strongest statements on this sub¬ 
ject is found in the recent edition (5th) of Freeman on Judg¬ 
ments, Vol. 1, Section 354: 
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“A wrong decision made within the limits of the 
court’s authority is error correctable on appeal or 
other direct review, but a wrong, or for that matter a 
correct, decmon where the court in rendering it over¬ 
steps its jurisdiction and power is void and may be 
set aside either directly or collaterally. Such e.vcess 
of authority or power is akin to a want of jurisdiction 
over the subject-matter, treated in earlier sections of 
this chapter. 

‘^W’heth er the court lacked power to act in the first 
instance by reason of its failure to acquire jurisdic¬ 
tion over the subject-matter or the parties, or having 
been invested u ith such poiver, proceeded to make a 
determination outside or beyond the legitimate scope 
thereof, the result is the same. In either case the 
vitalizing element is lacking—the power to decide — 
without which no force or conclusiveness can be 
claimed for the judgment.'' 

“Hence, though the court may ha'e acapiired the 
right to act in the cause and been juit in possession of 
full jurisdiction to go ahead and dispose of the issues 
involved, its judgment in e.veess of the jurisdiction 
thus acquired or u'hich tran.scends the judicial powers 
which it may rightly exercise under the law of its 
organization is subject to collateral attack for u ant or 
excess of jiirisdiction, even though the parties may 
have acquiesced or consented to the exercise of the 
jurisdiction which the court assumed to exercise, for 
no act ur volition of the litigants can confer a power 
upon the court which the law does not authorize it to 
exercise." 


See also Cizek v. Cizek, G9 Neb. 797, 5 Ann. Cas. 464, 
where it was held that a decree in a divorce action awarding 
to a wife real estate of the husband as alimony was in excess 
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of the authority of the court under the statutes and void even 
though consented to by the parties. 

It is important for the court to keep in mind that some of 
the arguments hereinafter presented are based on the con¬ 
tention that this decree is absolutely void because its injunc¬ 
tive orders are excessive—exceed the limits of the law—that 
this is not a case of an irregularity or error curable by con¬ 
sent, waiver, laches or estoppel. 

It will be urged that certain features of this decree are 
without the pale of the law altogether. In order to validate 
them it would be necessary to have additional legislation and 
an amendment to the constitution. Consent cannot validate 
them because the parties cannot confer jurisdiction or power 
where it is totally lacking; where under no circumstances 
could the court have jurisdiction or power under existing law; 
where the pleadings could not be amended so as to state a case 
which would authorize such decree under existing law. 

It would be anomalous, indeed, if the court by consent 
of the parties could extend its jurisdiction by rendering a 
legally unauthorized decree under cover of allegations stating 
a case within a general classification which the court had 
j)ower to hear and determine. 

Therefore, it is immaterial whether it is a lack of power 
to render the particular decree rendered, or a lack of jurisdic¬ 
tion of the subject matter, or excess of jurisdiction; the effect 
upon the decree is the same—it is void and consent cannot 
validate it. 
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IX. 

A Consent Decree Cannot be Amended, Modified or Cor¬ 
rected IN Any Essential Particular Without the 
Consent of All the Parties. 

This decree is a consent decree. A consent decree is a de¬ 
cree agreed upon by the parties. It is not the judgment of 
the court except in the sense that the court sanctions it by 
authorizing its entry. The court does not settle its terms; 
the parties do that. It is essentially an agreement. It fol¬ 
lows, therefore, that it cannot be amended, modified or coi'- 
rected in any essential particular except by consent of the 
parties because to do so would be a denial of the riyht of the 
party prejudiced to be heard according to law. 

In Freeman on Judgments, oih ed.. Sec. 1852: 

“Since a consent judgment or decree is in the na¬ 
ture of a contract, if it is vacated in part it must be 
vacated in toto. The court has no niore power to 
modify or vacate in part a judgment by consent than 
it would have to modify a contract between the same 
parties; * * 

In 34 C. J. 418: 

“A consent judgment cannot be amended, modified, 
or corrected in any essential particular except with 
the consent of all the parties thereto; because if the 
court should change it in any respect without their 
consent, it would cease to be the judgment agreed 
upon by the parties, and such exercise of judicial 
power would be a practical denial of the right of the 
party prejudiced to be heard according to law."' 
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In 21 C. J. 816: 

* * such a decree may he coiTcclcd for 

clerical errors. Otherwise, being a contract, it can be 
varied only by consent. A distinction has been 
drawn in this connection between variation or modi¬ 
fication and vacation, on the ground that the former 
would destroy the character of the decree as being by 
consent and hence is not permissible, whereas the lat¬ 
ter destroys the whole decree on the ground that it 
was never consented to, and hence is allowable in a 
proper case.” 

In 1 Black on Judgments (2d ed.). Sec. 319: 

“A court has power to vacate and set aside a con¬ 
sent judgment on the ground of fraud, mutual mis¬ 
take, or surprise, but it cannot alter or correct it, ex¬ 
cept with the consent of all the parties ajfected by it.'' 

and Black on Judgments, 2d ed., Sec. 157: 

''It is held that a judgment by consent can not be 
corrected, by the court uithout the consent of all 
ixirties to it. It is not the judgment of the court 
except in the sense that it is recorded and has the 
effect of a judgment. In such case, the court can 
only correct its own errors in making the entries, as, 
for instance, the misprision of its clerk.” 

And in City of Des Moines v. Des Moines Water Co., 218 
Fed. 939, 943: 

“But there is another equally serious objection to 
this application. This order, and everything in it, 
was entered by consent. In such cases, in the ab¬ 
sence of fraud or mistake, it cannot be modified or 
varied in any essential part without the consent of 
the parties to the same." 


In Jenkins v. Eldridge, 1 Woodbury <fe Minot’s Reports, 
61, 66: 


^‘But beside these objections, this judgment is, in 
terms, the result of a deliberate written agreement, 
signed and filed by the parties in the cause; and, to 
change such judgment, after entered up, without a 
new agreement by the parties, or other reasons than 
have been assigned here, could not be vindicated, it is 
believed, by any sound principle whatever, or any 
precedent.” 

In Morris v. Patterson, 105 S. E. 25 at 27: 

‘‘A consent judgment can be amended only by con¬ 
sent and is an exception to the rule that judgments 
may be modified by the judge during the term at 
which they are rendered.” 

In Edney v. Edney, 81 N. C. 19, 21: 

‘'A decree by consent as such must stand and oper¬ 
ate as an entirety or be vacated altogether, unless the 
parties by like consent shull agree upon and incor¬ 
porate into it an alteration or modification. If a 
clause be stricken out against the tiill of a party, then 
it is no longer a consent decree, nor is it a decree of 
the court, for the court never made it.’' 

In Karnes v. Black, 215 8. W. 191 at 193: 

“A judgment by consent of parties is a judgment, 
the provisions and terms of which are settled and 
agreed to by the j)arties to the adion to be affected 
by it, and it is placed upon and becomes of record by 
the consent and sanction of the court. The court 
does not settle the grounds or the terms of it; it is 
not the judgment of the court, except in the sense that 
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the court allows it to go upon the record and have the 
force and effect of a judgment; and therefore the 
court cannot amend, modify, or correct it, except hy 
the consent of all the parties to it. It is essentially, 
in its provisions, the agreement of the parties, and if 
the court should change it in any respect without con¬ 
sent, it would cease at once to be the judgment agreed 
upon by the parties; and such exercise of judicial 
power would he a practical denial of the right of the 
party prejudiced, or supposing himself prejudiced, to 
he heard according to law. McEnchern v. Kerchner, 
90 N. C. 177. See also, Morris v. Peyton, 29 W. Va. 
201, 11 S. E. 954.’^ 

The parties to this decree have not consented to any modi¬ 
fication and the court is powerless to modify it because to do 
so would amount to a denial of a hearing according to law 
and, therefore, a violation of the 5th Amendment to the Con¬ 
stitution of the United States. 
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MAIN ARGUMENT. 

I. The Court had no Jurisdiction or Power to Ren¬ 
der THE Decree Because it Enjoins the De¬ 
fendants, Not Merely from Engaging in Un¬ 
lawful Acts, But Also from Severally Fol¬ 
lowing Lawful Occupations in a Lawful 
Manner. It is in That Respect a Usurpation 
BY the Judicial Branch of the Government of 
the Functions of the Legislative Branch and 
IS, Therefore, Violative of the Most Funda¬ 
mental Principle of Our Government and for 
That Reason Void. (Infra, p. 41.) 

II. The Decree is Void for Want of Factual Basis. 

1. The jurisdictional facts necessary to give an equity 

court jurisdiction were not established. (Infra, 

p. 54.) 

2. Proof or admission of facts supporting the charges 

in the petition which were specifically denied in 
the answers was not made, and cannot be pre¬ 
sumed in the face of the conditions (expressed 
in the stipulation and in the decree itself) upon 
which the parties consented that the decree 
should be entered. (Infra, p. 58.) 

ill The Injunctive Orders Contained in Paragraphs 
1 AND 9 ARE Void in That Each is Merely a 
General Injunction Against All Possible 
Breaches of the Antitrust Laws. (Infra, p. 
65.) 
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IV. The Decree is Void Because the Injunctive 
Orders Contained in Paragraphs 2 to 8, In¬ 
clusive, Violate the Fifth Amendment to the 
Constitution of the United States, Which 
Provides That no Person Shall be Deprived of 
Liberty or Property Without Due Process of 
Law. (Infra, p. 67.) 

V. The Decree is Void Because it is Not Confined 
TO Interstate Commerce But Enjoins Defend¬ 
ants FROM Doing Acts and Things Which are 
Exclusively Intrastate Commerce, or Which 
May be Limited to Intrastate Business. This 
THE Court was Powerless to do. (Infra, p. 76.) 

VI. The Decree is Void Because by it Defendants 

Contracted to go Out of Certain Businesses 
AND Not to Enter Others in the United States, 
Forever, Which is Violative of Both the Com¬ 
mon Law and the Antitrust Statutes. (Infra, 

p. 80.) 

VII. The Attorney General was Without Power or 

Authority to Consent to the Decree. (Infra, 
p. 83.) 

VIII. The Decree is Void Because There was no “Case” 
OR “Controversy” Before the Court Within 
THE Meaning of Section 2 of Article III of 
THE Constitution of the United States. (In¬ 
fra, p. 85.) 

I. 

The Court Had No Jurisdiction or Power to Render 
THE Decree Because it Enjoins the Defendants, Not 
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Merely from Engaging in Unlawful Acts, But 
Also from Severally Foi.lowing Lawful Occupa¬ 
tions IN A Lawful Manner. It is in That Respect 
A Usurpation by the Judicial Branch of the Govern¬ 
ment OF THE Functions of the T.egislative Branch 
AND IS, Thf:refore, Violative of the Most Funda¬ 
mental Principle of Our Government and for That 
Reason Void. 

The charges or attempted charges in the petition do not 
and cannot be construed to be subject to any of the provisions 
of the Clayton or the Federal Trade Commission Acts, so the 
court’s authority must be found, if at all, in the Sherman 
Act. 

The injunctive authority under the Sherman Act is set 
out in Section 4: 

“The several Circuit Courts of the United States 
are hereby invested with jurisdiction to prevent and 
restrain violations of this act; * * 

Things which constitute violations of the act are set out 
in Sections 1, 2, and 3. Section 1 reads: 

“Every contract, combination in the form of trust 
or otherwise, or conspiracy, in restraint of trade or 
commerce among the several States, or with foreign 
nations, is hereby declared to be illegal.” 

Section 2: 

“Every person who shall monopolize, or attempt 
to monopolize, or combine or conspire with any other 
person or pei’sons, to monopolize any part of the 
trade or commerce among the several States, or with 
foreign nations, shall be deemed guilty of a mis¬ 
demeanor, * * 
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(Section 3 extends the operation of Sections 1 and 2 to 
territories of the United States and the District of Columbia.) 

The next question is: Is the scope of the injunctions of 
this decree within the limits prescribed by the above sections 
of the Sherman Act?- We will answer that question by a 
summary of paragraphs 2 to 8, inclusive, of the decree, even 
though it is necessary to indulge in some repetition. 

By the decree the defendants, and each of them, both in¬ 
dividual and corporate, jointly and severally, are— 

1. Enjoined perpetually from owning, jointly and 
severally, any interest in any public stockyard ter¬ 
minal railroads, any stockyard market newspaper, 
except in so far as the court may permit; 

2. Enjoined perpetually from owning or operating 
any retail meat markets; 

3. Enjoined perpetually from owning any inter¬ 
est in public cold storage warehouses (except under 
certain prescribed limitations which for the purposes 
of this argument are immaterial). 


The corporation defendants and each of them are 

1. Enjoined perpetually from engaging in or car¬ 
rying on, either by concert of act, or otherwise, either 
for domestic or export trade, the manufacturing, 
jobbing, selling, transporting, distributing or other¬ 
wise dealing in, among others, any of the following 
commodities: 


Canned oysters 
Canned mackerel 
Bulk mackerel 
Asparagus 
Navy beans 


Bulk, canned and 
cured herring 
Canned salmon 
Corn 
Okra 
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Lima beans 

Peas 

Celery 

Strawberries 

Apples 

Prunes 

Raisins 

Dates 

Apple cider 
Cherry juice 
Coca Cola 
Creme de menthe 
Orange extract 
Jams 
Catsup 

Canned sardines 
Canned shrimp 
Canned tuna fish 
Garlic 

Horse radish 

Pumpkins 

Beets 

Pineapi)les 

Raspberries 

Currants 

Chili Sauce 

Cinnamon 

Cloves 

Coffee 

Cocoa 

Pickles 

Tomato catsup 

Pecans 

Flour 

Rice 

Wafers 


Potatoes 
Ginger 
Cherries 
Apple butter 
Apricots 
Blackberries 
Peaches 
Ginger ale 

Green pineapple sirup 

Lemon extract 

Marshmallow topping 

Molasses 

Jellies 

Mustard 

Tomatoes 

Figs 

Gooseberries 
Oranges 
Root beer 
Vanilla extract 
Vin fiz 

Crushed nut frappe 
Honey 

Preserves of all kinds 
Pepper 
Mustard seed 
Olives 

Oyster cocktail sauce 
Tea 

Almonds 

Spinace chili 

Chocolate 

Walnuts 

Sugar 

Bread 

Crackers 


45 


Biscuits 
Clipped oats 
Standard middlings 
Com grits 
Ground meal 
Hominy feed 
Ground oats 
Ground com 
Brewers’ flakes 
Macaroni 
Brewers’ grit 
Corn flakes 
Wheat foods 
Feed meal 
Grain 

Pitting and fruit 
handling machinery 
Roofing 

Sand and gravel 
Shingles 
Alfalfa meal 
Babbitt 

Stmctural steel 

Tile 

Waste 

Builders’ hardware 
Dried brewers’ grains 
Brick 
Lath 

Feed wheat 


Grits 

Rolled oats 
Oats 
Hominy 
Horse feed 
Standard spring bran 
Spaghetti 
Vermicelli 
Cracked corn 
Brewers’ meal 
Crushed white oats 
Feed barley 
Buckwheat 
Canned hominy 
Cigars—China 
Furniture 
Bluing, starch 
Fence posts and wire 
fences 

Cement, lime, plaster 
Doors and windows 
Bar iron 

Binding and twine 
Grape juice 
Brass castings for 
heavy ordnance 
Bumping posts for 
railroads 

Soda fountains or 
parts thereof 


2. Enjoined perpetually from using their distri¬ 
bution facilities except under certain prescribed re¬ 
strictions. 

3. Enjoined perpetually from dealing in fresh milk 
and cream. 
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The individual defendants, and each of them, are 
enjoined perpetually from owning any interest of 50 
per cent or more in any corporation doing any busi¬ 
ness in most of the commodities hereinabove named 
in injunction (1) against corporation defendants. 

It should be carefully noted that the defendants are per¬ 
petually enjoined from doing the things set out in para¬ 
graphs 2 to 8, inclusive, in the decree hereinabove summar¬ 
ized. It is desired that the court focus its attention on the 
word ‘^perpetually.’^ True, if the injunctions were not per¬ 
petual they would still be beyond the authority of the court 
to make, but when it is observed that they are perpetual, the 
fact that the court has so entirely overstepped its jurisdic¬ 
tion and authority under existing law becomes glaringly 
apparent. 

These injunctions do not stop at prohibiting things unlaw¬ 
ful, or the use of lawful things for unlawful purposes. They 
enjoin the defendants, the individuals as well as the corpo¬ 
rations, not only jointly but severally and independently of 
any combination, agreement or conspiracy violative of the 
Sherman Act, absolutely and forever from engaging in cer¬ 
tain lawful businesses and occupations even in a lawful 
manner. (They permit the defendants to engage in other 
specified businesses in a limited way only). These defend¬ 
ants are driven out of these businesses and they must forever 
stay out. They cannot enter or re-enter such businesses and 
occupations at any time in the future, no matter what the cir¬ 
cumstances are. Even if it should be granted for the sake of 
argument that they were unlawfully engaged in these busi¬ 
nesses and occupations at the time these injunctions were en¬ 
tered, how can it be said now that an entry or re-entry at 
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some time in the future under totally changed circumstances 
would be unlawful? The decree makes it impossible for 
these several defendants to engage in these businesses in a 
lawful manner. 

The court had no authority to drive these several defend¬ 
ants out of these businesses and it has no authority to keep 
them out. Even Attorney General Palmer, who consented 
to the decree on behalf of the Government, not only admitted, 
but proudly asserted before the Committee on Agriculture of 
the House of Representatives at a hearing on April 3, 1920, 
that '‘no law was written to take them (the defendants) out 
of it (the grocery business).” (Parentheses ours.)* 

The attempt to take them out by injunction is clearly an 
invasion of the legislative field. If such prohibition and re- 

♦“Attorney General PALMER: * ♦ ♦ 

It does this far-rcaching thing, (prohibits the packers from engag¬ 
ing in certain businesses forever), Mr. Chairman, which could not by 
any possibility have been accomplished by a decree in adverse litiga¬ 
tion, which these defendants would have opposed and which I doubt 
if it could ever be done by legislation as well. 

This decree takes these defendants from all of these unrelated lines 
and brings them back, with a sharp turn, to the point where they 
began. I do not want to appear brutal in using the term, but this de¬ 
cree makes butchers of these five great packers, and nothing else.” 
(Parentheses ours.) 

**«*•*« 

‘‘I was able to use the situation as it was then presented, Mr. 
Chairman, with an appeal to these great interests in these difficult 
days, immediately following the war, to co-operate with the Govern¬ 
ment in its desire to bring business back to normal levels and thus 
compel the entry of a decree which gave to us very much more than 
we could have ever hoped to secure at the end of advrse litigation.” 

♦ ♦♦***♦ 

“Mr. TINCHER. It is not covered by the Sherman Anti-Trust Law, 
and there really was not any law against that until this decree was 
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strictions can be created they must be created by the legisla¬ 
tive department of the Government. The court can go no 
further than to prohibit things violative of existing law, and 
when the violation ends the prohibition must end. 


entered, was there —ho Federal statute that eould he eonstrued to 
reach that? 

Attorney General PALMER. No; I do not think we oould have sus¬ 
tained an adverse proceeding in court prior to the injunction restrain¬ 
ing their going into the retail meat business. I confess that.'" 

****«« * 

“Mr. VOIGHT. This decree goes beyond any law, does it not? 

“Attorney General PALMER. In some respects. 

“Mr. VOIGHT. Well, in a great many resi)ects? 

“Attorney General PALMER. Yes, sir. 

“Mr. VOIGHT. There is not any law on the statute books under 
which the packers could be divorced from the stockyards? 

“Attornej' General PALMER. Not that I know of, unless they con¬ 
stituted violation of the Sherman Anti-Trust Law iii their ownership 
of the stockyards. But because they were stockyards—there was 
nothing inherent in the fact that they were stockyards that made 
their ownership of it illegal. 

******* 

“Mr. VOIGHT. And there is nothing in the law that prevents these 
packers from engaging in the grocery business? 

“Attorney General PALMER. I think not. 

“Mr. VOIGHT. Do you think it is wise to go beyond the law and 
apply this sort of a decree* to the given individual companies and their 
subsidiaries? 

“Attorney General PALMER. I think it not only wise, but highly 
proper, and constitutes a real achievement on the part of the Govern¬ 
ment, and is a long step forward which other agencies of the Gov¬ 
ernment have for many jears tried to bring about without success. 
This complaint had been made to Congress for years; it has been 
made to other agencies of the Government. The country was seething 
with potential menace of these defendants’ control of the wholesale 
grocery biLsine.ss. No law was written to take them out of it.” 
(Hearings before the Committee on Agriculture, House of Rt^in’esen- 
tatives, Meat-Packer T.egislation, Part .‘11, pages 2314, 2316, 2320, 
2386.) 
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This has been established by a number of cases, the most 
recent of wbicli is the decision of the United States Supreme 
Court in U. S. v. New York Coffee and Sugar Exchange, 263 
U. S. 611, 68 Law Ed. 475. The relief asked by the Govern¬ 
ment in that case was a perpetual and absolute injunction 
against the conduct of a business in sugar futures on the Ex¬ 
change. This relief was asked under the Sherman and Clay¬ 
ton Antitrust Acts. Chief Justice Taft in rendering the 
decision made the following statement at pages 620, 621: 

‘The mere fact that the defendants were operating 
the Sugar Exchange and Clearing Association, even 
if we concede that some persons, not identified, com¬ 
bining and cons])ii*ing, with criminal intent, used 
the Exchange and Clearing Association to cause the 
rise in sugar prices,—concessions which there is no 
testimony to support,—furnishes no reason for en¬ 
joining defendants from continuing the Exchange, or 
for a mandatory injunction to reframe the rules of 
the Exchange and the Clearing Association. ♦ ♦ ♦ 

The Government in effect asks this court to enforce 
rules and regulations for the conduct of the Sugar 
Exchange which shall prevent the future abuse of its 
lawful functions. This is legislative, and beyond our 
power/' 

In Daniel v. Portland Gold Mining Co., 202 Fed. 637, 
45 L. R. A. N. S. 827 (cert, denied, 57 L. Ed. 1351), an assay 
office in the Cripple Creek Mining District of Colorado on 
account of receiving from employes of mining companies in 
the district ore alleged to have been stolen, was sought to be 
enjoined absolutely from conducting its business. The re¬ 
lief asked was partially granted in a temporary injunction 
prohibiting the assay office from purchasing ores offered 
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to it for sale except after notice to the complainant com¬ 
panies of all of the details concerning the identity of the 
ore which had been offered for sale. Upon appeal the court 
said at pages 639 and 640: 

''Wc tJunk the injunction was an inadmissible ex¬ 
ercise of the judicial power. * ♦ ♦ Though the 

writ of injunction may be properly employed to 
protect rights of ])ropcrty, however great or small, 
complicated oi* simple, it should not he made a vehicle 
for invading the legitimate legislative ])rovince of 
government or a means of establishing a system of 
rules for the regulation of the business of a com¬ 
munity. * * * And, even if this were proper, 

tJte (U'fendants were enjoined, not merely from con- 
tinuiny their wrongful practices, hut also from there¬ 
after following honestly a lawful occupation except 
according to regulations laid down by the court.’’ 

A case of gix'at strength on the same proposition has been 
decided by the Court of Appeals of the District of Columbia, 
namely, the American Federation of Labor v. Buck’s Stove 
and Range Co., 33 App. D. C. 83, 32 L. R. A. N. S. 748, 
where it was sought to enjoin the Federation of Labor al¬ 
together from publishing one of its periodicals because it 
contained a boycott list which, under the law, it was illegal 
to publish. The Court of Ajjpeals held that while the pub¬ 
lication of the illegal list could be enjoined, the publication 
of the periodical itself could not be enjoined, that is to say, 
the court must stop when the illegal thing complained of 
was prohibited and not issue a sweeping injunction en¬ 
joining the i)ublication of lawful as well as unlawful things. 
At page 109 (D. C. App.), 762 and 763 L. R. A. N. S. the 
court says: 
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“But we think the decree in this case goes too far 
when it enjoins the publication or distribution through 
the mails or otherwise of the Federationist or other 
periodicals or newspapers containing any reference 
to cornidainant, its business or product, as in the 
‘We Don’t Patronize’ or ‘Unfair’ list of the defend¬ 
ants. The court below found, and in that finding 
we concur, that this list in this case constitutes a 
talismanic symbol indicating to the membership of 
the Federation that a boycott is on and should be 
observed. The printing of this list, therefore, was 
what the court sought to prevent, and what, in our 
opinion, the court had power to prevent; but the 
decree should stop there and not attempt to regulate 
the publication and distribution of other matter of 
which the court has no control. In other words, this 
branch of the decree should merely prohibit the print¬ 
ing of complainant, its business, or product, in the 
‘We Don’t Patronize’ or ‘Unfair’ list in furtherance 
of the l)oycott. The italicized words should be added, 
for, when the conspiracy is at an end, the Federa¬ 
tion loill have the same right that any association or 
individual notv has to comment upon the relations of 
complainant with its employes. It is the existence of 
the conspiracy that ivarrants the court in prohibiting 
the printing of this list. Manifestly, when the con¬ 
spiracy ends the prohibition ought also to end.” 

More appropriate language than this— 

'‘It is the existence of the conspiracy that warrants 
the court in prohibiting the printing of this list. 
Manifestly, when the conspiracy ends the prohibition 
ought also to end.” 

could not have been written even though the decree in the 

instant case had been under consideration. Certainly no 


more sweeping injunction was ever issued than the decree 
in the instant case. Lawful activities were enjoined ab¬ 
solutely and forever. The injunctions of the decree should 
have been confined to thin^;s violative of the Federal Anti¬ 
trust Laws, but no attempt wiis made to so confine It. It pro¬ 
hibits these defendant.s severally, individual as well as corpo¬ 
rate, forever from en^a^ing in lawful businesses, in a lawful 


manner. 

Our Federal (Joveinment is composed of three depart¬ 
ments, legislative, judicial, and executive, each indei)endent 
of the other. No department may invade the province of the 
others. This is regarded bv manv eminent authorities as 
the most fundamental principle of our Constitutional Gov¬ 
ernment. Luling Case Law in N’olume 0, i>ages 144 and 145 
makes the following stalemenl of the princi})le and its im¬ 
portance : 


‘*Ont of the fundamental principles of the Ameri¬ 
can Constitutional System is that the governmental 
powei*s are divided among the three departments of 
government, the legislative, executive and judicial, 
and that each of these is separate from the others.’’ 

‘Tt has been said that this principle of the separa¬ 
tion of the powers of government is fundamental to 
the very existence of Constitutional Government as 
established in the United States, and it has been re¬ 
ferred to as one of the chief merits of the American 
system of written constitutions. * * * in a 

broad sense the safety of our institutions depends in 
no small degree on the strict observance of the inde¬ 
pendence of the several departments, each thereof be¬ 
ing a check upon the exercise of its power by any 
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otlicr department. Accordingly a concentration of 
})ower in the hands of one person or class is prevented, 
inavSmuch as it is regarded as a condition subversive of 
the Constitution, and the chief characteristic and evil 
of tyrannical and despotic forms of Government.” 

]\Ir. Justice Sutherland in Massachusetts v. Mellon, 262 
U. S. 447, 488, 67 L. Ed. 1078, 1085, says: 

‘‘The functions of government under our system 
are apportioned. To the legislative department has 
been committed the duty of making laws; to the ex¬ 
ecutive the duty of executing them; and to the 
judiciary, the duty of interpreting and applying them 
in cases properly brought before the courts. The 
general rule is that neither department may invade 
the province of the other, and neither may control, 
direct, or restrain the action of the other.” 

Also sec Coolev on Constitutional Limitations (7th 

r/ ^ 

Edition) page 126 and 12 C. J. 802. 

To overstep the honndaries of the law in the manner 
hereinabove pointed out is judicial legislation—an encroach¬ 
ment />// the judicial department }ipon the functions of the 
legislative department—violative of the most fundamental 
principle of our (lovernment—and the decree so overstepping 
is void. 

Eurthormorc, as has heretofore been .shown, the fact that 
it was consented to by the parties cannot cure this defect. 
(Ante, 29.) On that question in the case of Kelly v. Town 
of Milan, 21 Fed. 842, 868, the court, speaking of a situation 
analogous to the instant one said: 

“They had no power to issue bonds, assumed to 
supply it by contract between themselves, and sought 
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to sanction that assumption by a judicial decree. 
They might as well without a suit have taken a 
judicial decree in the form of an act of the legislature, 
and in lieu of it. Indeed, such a decree is a 'usurpa¬ 
tion of legislative power when it undertakes to declare 
by mere consent of parties the validity of the bonds” 

II. 

The Decree is Void for Want of Factual Basis. 

1. The jurisdictional facts necessary to give 

AN EQUITY COURT JURISDICTION WERE NOT ESTAD- 
LISHED. 

Equity jurisdiction is derived from either the inherent 
powers of tlie equity court or statute. Whatever jurisdic¬ 
tion the equity court luis in this proceeding is derived from 
statutes—the Federal Antitrust Statutes. To meet the juris¬ 
dictional requirements as to facts in an equity action of 
this character there must be established in some legal man¬ 
ner, facts showing violation of the Federal Antitrust Stat¬ 
utes. The prohibitions of those statutes have been previously 
referred to and are so well known that they will not be re¬ 
iterated here. Under the Sherman Act the jurisdiction of 
the equity court is dependent upon the Criiuinal Sections. 
In United States v. Swift, 188 Fed. 02 at 9b, the court said: 

‘‘The Sherman Act is primarily a v-riiuinal statute. 
Its title announces its purpose. Sections 1, 2, and 8 
declare certain tilings to be illegal, and prescribe 
punishment for their doing. The eiiuitable remedy 
provided by .section 4 does not authorize the Circuit 
Courts v)f the United States to enjoin restraints of 
trade, as such: it does not subject to the processes 
of a court of chancery, contracts, combinations in 
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the form of trust or otherwise, or eonspiraeies or 
monopolies, in restraint of trade, either definitely or 
indefinitely. On the contrary, it invests the Cir¬ 
cuits Courts of the United States with jurisdiction 
to prevent and restrain ‘violation of this act’; and 
it is a well known fact that the courts of the United 
States have no jurisdiction, except such as is con¬ 
ferred upon them by Congress. Here the jurisdic¬ 
tion of the equity courts is made dependent upon 
the criminal sections. If sections 1, 2, and 3 were 
repealed by Congress, there would be nothing left 
of the law to which sections 4 and 7 could apply. 
It is imj)Ossihle to give effect to the equity sections 
without reference being had to the criminal section. 
It authorizes the processes of the Chancery Court to 
be used only to prevent the carrying out of that 
which is declared in the prior sections to he crimi¬ 
nal. It follows, therefore, that unless that which 
is sought to be enjoined is a violation of the act 
under one of the preceding sections, in other words, 
that, unless that which is sought to be enjoined is a 
crime, it cannot be enjoined, because it is only that 
which is made a crime by the statute which is sub¬ 
ject to the equity jurisdiction. Therefore, if injunc¬ 
tions heretofore have been upheld by the Supreme 
Court, the Supreme Court in ujiholding them neces¬ 
sarily has determined that the things which were 
enjoined were crimes, as defined by one at least of 
the first three sections of the act.” 

And in United States v. Patterson, 201 Fed. 697 at 714: 

‘‘The act docs not primarily grant any right to 
be enforced in a civil action. It creates an offense, 
a crime, describing what the crime is. To do the 
acts ])reseribed in the first and second sections is 
declared to be unlawful; that is to say, criminal. 
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Hen re the ripjht given by section 7 to an individual 
to recover for injury to his biLsincss or property with 
threefold damages, and the right given hg Section 4 
to the Government to prevent by injunction a con¬ 
tinuance of the acts complained of, are rights groir.- 
ing out of the commission of a crime, by whomso¬ 
ever it may be, whose acts also subject him to the 
criminal penalties of the statute.” 

It is our opinion that the Clayton Act is not applicable 
to this proceeding, but if it is, the rule under discussion is 
not changed, because the source of equity jurisdiction under 
that act is Sec. 15 and is made dependent upon violation 
of the other provisions of that act as in the case of the 
Sherman Act. 

It is not enough merely to allege facts showing violation 
of the anti-trust laws—they must be established according 
to the regular course of chancery procedure. In Palmer 
V. Fleming, 1 App. D. C. 528, where both parties were ask¬ 
ing the equity court to assume jurisdiction for the purpose 
of adjudicating their entire controversy, the court said at 
pages 533 and 534: 


“A court of equity does not accjuiie jurisdiction 
by the allegation of an equitable ground of relief in 
a bill of complaint * ♦ ♦ allegations and f)roof 

both are required for that [)urpose; and when the 
proof fails, the jurisdiction fails.” 

Of course, proof is not the only method by which the 
jurisdictional facts can be established. In addition to proof 
they may be established either by express or implied ad 
mission. Here, however, no proof was taken; no admissions 
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were made; and there can be no implied admission in the 
face of the statements in both the stipulation and the decree 
whi(*li cx[)ressly negative admissions. {Infra, p. 58.) 

These negative conditions of the stipulation and decree 
cannot be disregarded but must be given their full and fair 
meaning. Alldredge v. Alldredge, 151 Pac. 311, 313: 

“The same rules applicable to the construction of 
contracts generally govern the courts in their inter¬ 
pretation of stipulations, and stipulations should be 
given a reasonable construction, with a view to effect 
the intent of the parties; and in seeking the inten¬ 
tion of the parties the language should not be so 
eonstrued as to give it the effect of an admission of 
a fact obviously intended to be controverted, or the 
waiver of a right not plainly intended to be relin¬ 
quished.” 

And 15 R. C. L., page 896: 

“A fact can never be presumed in the face of state¬ 
ments to the contrary in the record, and if the record 
states what was done it will not be presumed that 
something different was done.” 

Tn the absence of any facts i)roved, admitted or impliedly 
admitted, the only remaining thing upon which the court 
of etpiity might rest its jurisdiction is the consent of the 
parties. The consent of the parties, however, cannot confer 
jurisdiction on a court of equity. (Swift & Co. v. Memphis 
Cold Storage Warehouse Co., 158 S. W. 480, 485 ; T., St. L. 
& N. O. R. R. Co. V. R. R. Co., 208 111. 623, 634 ; Pittsburgh, 
C. & St. P. Ry. Co. V. Ramsey, 22 Wall. 322, 22 L. Ed. 
823, 824.) 
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2. Proof or admission of facts supporting the 
CHARGES or attempted chargf:s in the petition 
WHICH were specifically DENIED IN THE ANSWERS 
WAS NOT MADE, AND CANNOT RE PRESUMED IN THE 
FACE OF THE CONDITIONS (EXPRESSED IN THE STIPU¬ 
LATION AND IN THE DECREE ITSELF) UPON WHICH 
THE PARTIES CONSENTED THAT THE DECREE SHOULD 
BE ENTERED, 

A judgment is defined to be “the conclusion of the law 
upon facts found’’ by the court or the jury “or admitted by 
the parties.” (Bouvier’s Law Dictionary, 3rd Revision; 
Plant V. Gunn, 2 Woods (U. S.) 372; Or\is v. Elliott, 65 
Mo. App. 96, 101; Sprick v. Wa.shington County, 3 Neb. 253; 
Farmers’ Elevator Co. v. U. S. Fidelity Etc. Co., 41 S. D. 614, 
172 N. W. 519.) Every judgment or decree must be sup¬ 
ported by facts necessary to its validity. The court in Wood 
V. Cox, 113 Atl. 501, 503, said: 

“There can be no relief on facts not proved to exist 
and which are not admitted. Black v. Keiley, 23 
N. J. Eq. 538.” 

And in Grob v, Cushman, 45 Ill. 119, 127: 

“The allegations of the bill not admitted by the 
answer must be proved.” 

A judgment or decree cannot be grounded upon a vacuity. 
Consent decrees are no exception to this requirement. The 
books do not contain a single case of a valid judgment or de¬ 
cree rendered either after contest or by consent where the 
necessary facts for its foundation are not there in some one 
of the recognized forms. It is true that quite frequently it 
is not necessary for the facts to expressly appear. Express 
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findings are not always required by rules of practice; proof 
is not the only method of establishing facts; express ad¬ 
mission is not a necessity; it is sufficient if they appear by 
imi)lied admission. They must be there, however, either by 
proof or express or implied admission. 

In the instant proceeding there was no proof and no ex¬ 
press admissions, so if the necessary facts are there, they must 
have been impliedly admitted. They cannot be there by im¬ 
plied admission, though, because the express language of 
both the stipulation and the decree {Ante, p. 2) negative 
any such admission by implication, and that language can¬ 
not be ignored, but on the contrary must be given its full 
and fair meaning. (Alldredge v. Alldredge, Ante, p. 57; 15 
E. C. L. 896, Ante, p. 57.) 

It may be helpful to look for a moment at the dictionary 
and judicial definitions of the words ‘^constitute’’ and “con¬ 
sider” in order to see their breadth of meaning and the cer¬ 
tainty of their exclusion of any admission by implication. It 
should be kept in mind that if any implied admission can 
be made it must be made in the face of the following 
language of the stipulation and decree: 

♦ ♦ upon condition that their consents to 

entry of said decree shall not constitute or be con¬ 
sidered an admission, and the rendition or entry of 
said decree, or the decree itself, shall not constitute 
ar be considered an adjudication that the defendants 
or any of them have in fact violated any law of the 
United States.” 

The word “constitute” is defined in Webster’s New Inter¬ 
national Dictionary as follows: 
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'‘To set up; cslablish ; variously: to enact or put in 
force, as a law; to found, as a social or political in¬ 
stitution; to give due or lawful form to, as a proceed¬ 
ing or a document; to fix or determine as a trait or 
characteristic. 

To form; to make up, as being the constitutive ele¬ 
ment or elements, as vivacity constitutes her greatest 
charm.’’ 

In Funk & Wagnall’s New Standard Dictionary: 

"1. To form or be the substance of; compose; make 
up. 2. To impart a given nature or character to; 
make what it is; make. 3. To establish as by au¬ 
thority; enact; fix, as this was constituted by law. 
4. To depute and give necessary power to; appoint; 
as, I constitute you my spokesman in this matter.” 

The word "consider” is defined in Webster’s New Inter¬ 
national Dictionarv as follows: 

"To view, as in a certain relation; to regard; to 
look upon; to think; to believe; to suppose.” 

In Funk & Wagnall’s N ew Standard Dictionary: 

"1. To think about; reflect upon; give close at¬ 
tention to; ponder; as, consider the matter well be¬ 
fore deciding. 2. To regard in a certain aspect; look 
upon ; hold; estimate.” 

In Words and Phrases: 

"As adjudge” (Terrell v. .Auchauer, 14 Ohio St. 80, 
85; Clearwater Timber Co. v. Shoshone County, 155 
Fed. 612, 623). 

"As declare as a fact” (Vedder v. David, I N. Y. 
Sup. 886, 887, 49 Hun 611; Wason v. Rowe, 16 Vt. 
525, 528). 
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‘‘As treated as” (Jones v. Parker, 73 Me. 248, 251; 
McLorinan v. Bridgewater, Tp. 49 N. Y. Law (20 
Vroom) 614, 616, 10 Atl. 187). 

In Bouvier’s Law Dictionary, Third Revision, it is defined 
as meaning “adjudged” where used in judgments. 

By substituting the meanings of these two words in the 
negative provisions of the stipulation and decree quoted above 
{Ante, p. 59) the absurdity of any contention that there is 
any admission of facts by implication becomes obvious. 

These negative provisions render the record nugatory as 
far as facts are concerned. It will be remembered that the 
answers of the defendants specifically and categorically deny 
every material allegation contained in the bill and in ad¬ 
dition set up affirmative matter to prove the contrary. 
“Upon a hearing on bill and answer the averments of fact 
contained in the bill are overcome by the denials of the 
answer, and the averments of fact in the answer stand ad¬ 
mitted.” (United States v. Trans-Missouri Freight Assn., 
58 Fed. 58, 77). 

On this state of the record the court had no authority to 
enter any judgment until either proof was made by the Gov¬ 
ernment to overcome the denials of the defendants in their 
answers or the defendants themselves admitted the facts nec¬ 
essary to show a violation of the antitrust laws. No proof 
was taken; no admissions of fact were made; instead, the 
Government and the defendants entered into a stipulation 
consenting to the entry of the decree which was entered, but 
expressly upon the conditions that the stipulation itself should 
not constitute or be considered an admission that the defend¬ 
ants had violated any law and that the entry of the decree. 
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and the decree itself, should not constitute or be considered 
an adjudication that the defendants had violated any law. 
Without the stipulation the court could not enter judgment. 
The stipulation added none of the elements which would 
enable the court to adjudicate the case and enter judgment. 
A decree is the judgment of a court of equity. The word 
“adjudication” as used in the stipulation {Ante, p. 2) and 
the decree (Ante, p. 2) is synonymous with judgment. 
(U. S. r. Irwin, 127 U. S. 125, 129, 82 L. Ed. 99, 101). A 
paraphrase of the sti[)ulation by substitution of the synon¬ 
ymous words, shows the absurdity of the situation: the parties 
consented to the entry of a judgment which shall not con¬ 
stitute or be considered a judgment. How can a judgment 
be entered against the defendants which is no judgment, but 
this was the condition upon which the defendants and the 

Government consented to the entry of the decree. 

«/ 

As we have seen (Ante, p. 54), the court had no power to 
enter judgment upon the record without some admission of 
fact, either express or implied, showing violation of the anti¬ 
trust laws. The stipulation expressly stated that it should not 
constitute or be considered such an admission of fact. In the 
face of such express language in the stipulation, and in the 
decree, there could be no implied admission of facts. There¬ 
fore the stipulation could not be construed to constitute an 
admission or to imply the facts denied by the defendants’ an¬ 
swers or any other facts showing violation of law, and the 
court could not enter any decree because by the very terms 
of the consent the court’s decree was no decree. In sub¬ 
stance, the decree provided that no judgment or adjudica¬ 
tion could be entered against the defendants. In the ab¬ 
sence of such an adjudication, no penalties provided by 
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those laws themselves or by the court under its equitable 
powers may be applied to these defendants. Such penalties 
and such powers are applicable only in the event that these 
defendants had violated the antitrust laws. 

It may be argued that under the antitrust laws it is not 
necessary to prove a violation; it is sufficient if the defend¬ 
ant had threatened to violate the antitrust laws, but even so, 
there must be proof or admission of such threatened viola¬ 
tion of law before the court could enter its judgment, and 
under the express terms of the stipulation there are no facts 
impliedly admitted disclosing a threatened violation of law 
and under the stipulation no decree could be entered in the 
case which amounted to a judgment that the defendants 
were threatening to violate tlie antitrust laws. 

Concerning the contention that the con¬ 
sents OF THE DEFENDANTS TO THE ENTRY OF THE DE¬ 
CREE IMPLIED THE FACTS NECESSARY TO SUPPORT THE 

decrp:e. 

Some contention has been urged both by the Government 
and certain intenxners in this proceeding that irrespective 
of the express negative conditions of the stipulation and 
decree the consents of these defendants imply all necessary 
facts. 

T1 le chief case cited to support that contention is Harniska 
V. Dolph, 133 Fed. 158. The part quoted appears on page 
160 and reads as follows: 

‘‘The consent of the plaintiffs on the trial of the 
cause in oi)en court to the judgment so entered against 
tliem dispensed with the necessity of filing separate 
findings of fact or conclusions of law. The consent 
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of the parties relieved the court of the necessity of 
finding the facts. Saltonstall v. Russell, 152 U. S. 
628, 14 Sup. Ct. 783, 38 L. Ed. 576; Gregory v. 
Gregor\^, 102 Cal. 50, 36 Pac. 364.” 

We invite tlie court's attention, however, to the fact that 
the part of that decision necessary to a full understanding 
of the above quotation appears in the paragraph immediately 
preceding and reads as follows: 

“So in the present case the judgment entry re¬ 
cites that the plaintiffs in error, by their attorney, 
admitted in open court that they were unable to sus¬ 
tain the allegations of their answer, and that they 
were willing that judgment in favor of the defendants 
in error be duly entered.” 

Obviously the necessary facts were admitted there. 

It will also be noted that Harniska v. Dolph, supra, cited 
two cases; one—Saltonstall v. Russell, 152 U. S. 628, 630, 
38 L. Ed. 576, 577: 

“The case having been submitted to the circuit 
court upon a statement of facts agreed by the parties, 
or case stated, upon which the court was to render 
such judgment as the law required, all questions of 
the sufficiency of the pleadings were waived, and 
the want of an answ'er was immaterial; and no finding 
of facts by the court was necessary.” 

The other—Gregory v. Gregory, 102 Cal. 50, 36 Pac. 364: 

*'But it is well settled that findings are never nec¬ 
essary upon questions about which there is no dispute. 
For example, findings are not necessary where the al¬ 
legations of the complaint are not denied, or as to 
facts admitted by the pleadings.'' 
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Certainly no further establishment of facts is necessary 
where they are admitted or where there is no dispute as to 
facts. 

The distinction between those cases and the instant pro¬ 
ceeding is that in the instant proceeding the stipulation and 
the decree itself expressly negative any admissions, maintain 
the truth of defendants’ answers and the answers categorically 
deny the allegations of the complaint. 

The truth of the matter is that the very cases relied upon 
to support the contention that in the instant proceeding the 
consent implies the necessary facts, proves the contrary be¬ 
cause they show admissions, and admissions are expressly 
negatived in the instant proceeding. 

III. 

The Injunx’tive Orders Contained in Paragraphs 1 and 
U ARE Void in That Each is Merely a General In¬ 
junction Against all Possible Breaches of the 
Anti-Trust Laws. 

The defendants cannot be enjoined from violating the 
statute in general terms. The court has power only to pre¬ 
vent and restrain specific acts which violate or tend to vio¬ 
late the laws, and such acts must be clearly and specifically 
stated. The court has no power to enjoin in general terms 
mere possible violations of the Anti-Trust Laws. 

The Supreme Court of the United States, in affirming with 
modifications an injunction of the Circuit Court for the 
Northern District of Illinois against an alleged violation of 
the Sherman Act, in the case of Swift & Co. v. United States, 
19G U. S. 375, 396, 401, 49 L. Ed. 518, 524, held: 
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bound by the first 
principles of justice not to sanction a decree so vague 
as to put the whole conduct of the defendants’ busi¬ 
ness at the peril of a suninions for contempt. 

''li e cannot issue a general injunction against all 
possible breaches of the law. * * 'PPe general 

words of the injunction 'or bg ang other method or 
device, the purpose and effect of which is to restrain 
eoinnieree, as aforesaid: should be stricken out. * * * 

In Vol. Ih, Ruling Case Law, at i)age 91, the rule is stated 
as follows: 


‘‘The injunction, if granted, should be specific 
enough to inform the defendants, as accurately as 
the case permits, what they are forbidden to do. It 
should not contain a general jaohibition against ‘any 
other method or device, the ])urpose and etl'ect of 
which is to restrain commerce as aforesaid.’ ” 


Other cases are New York, New Haven & Hartford K. R. 
v. Interstate Commerce Commission, 200 U. S. GGl; Sweet v. 
Bromley, 154 PYd. 754; Rrivett v. Presley, G2 Ind. 491. 

Furthermore the Clayton Act requires every order of in¬ 
junction to be specific in its terms, to set forth the reasons 
for its issuance, and to describe with reasonable detail the 
acts sought to be restrained, without reference to the bill of 
complaint or other document. Section 19 of the Clayton Act 
reads as follows: 

‘‘That every order of injunction or restraining 
order shall set forth the reasons for the issuance of 
the .«ame, shall be specific in terms, and shall describe 
in reasonable detail, and not by reference to the bill 
of complaint or other document, the act or acts sought 
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to be restrained, and shall be binding only upon the 
parties to the suit, tlicir officers, agents, servants, em¬ 
ployees, and attorneys, or those in active concert or 
participation with them, and who shall, by personal 
service or otherwise, have received actual notice of the 
same.” 

The Clayton Act of course is supplementary to existing 
anti-trust laws, and the requirements of Section 19 must be 
met by any injunction issued under any anti-trust law, in¬ 
cluding the Sherman Act. 

It follows that the injunctive orders contained in para¬ 
graphs 1st and 9th of the decree are void. The court had no 
j)Ower to enter such orders and consent of the parties cannot 
confer power upon a court to make any order or decree not 
autliorized by law. 

IV. 

Tiik Decree is Void Because the Injunctive Orders 
Contained in Paragraphs 2 to 8, Inclusive, Violate 
THE Fifth Amendment to the Constitution of the 
United States, Which Provides That no Person Shall 
RE Deprived of Liberty or Property Without Due 
Process of Law. 

The injunctive ordei*s contained in these sections of the 
decree do not enjoin and restrain the defendants from agree¬ 
ing, combining or conspiring, or from monopolizing or at¬ 
tempting to monopolize as prohibited in the Sherman Act. 
Neither do such injunctive orders require the defendants to 
cease and desist from any discrimination in prices or unfair 
practices substantially lessening competition, as prohibited 
by the Clayton Act. These provisions of the decree enjoin 
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tlie (lefeiidanls, botli individual and corporate, severally in 
their iMratv and individual capavities, and for all time in 
the future, from enga^ini:; in or being interested in various 
lines of })usincss, under any circumstances, even though 
such defendants cfjnduet fJteutselves in the transaction of 
such business lairfully In all respects. 

Attention is directed particulaily to the fourth and fifth 
provisions of tlie consent decree, which may he summarized 
as follows: 

Fourth. The eor})oration defendants and eacli of 
them are perpetually enjoined and restrained from 
either directly or indirecily engaging in or carrying 
on, either for domestic traile or for ex|>orl trade, manu¬ 
facturing, jobbing, selling^ transporting (except as 
common carrier), disfrihuting or oflurui.se dealing 
in, certain commoditlts named in the decrees. The 
corporation defendant ami each of tliem aie further 
enjoined from owning, (‘ither <lirectly or indiieclly, 
any capital sloe/: or any olh< r interest u hatsoerer in 
any other corporation, prm, or association, except com¬ 
mon carriers, which is in the bushu-ss of manufactur- 
ing, jobbing, selling, transporting (except as common 
carriers), didributing or othcruisc dealing in, {any 
of the commodities named in the decree). 

Fiftli. The individual defendants and each of them 
are perpetually enjoined and restrained from either 
directly or indirectly owning voting stock, which in 
the aggregate amounts to 50 per cent or more of the 
voting stock of any corporation, tirm or association 
which may be in the business of manufacturing, job¬ 
bing, selling, transporting, distributing, or otherwise 
dealing in (any of the commodities named in the 
decree). 
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With regard to the above, and other provisions of these 
injunctive orders contained in paragraphs 2 to 8, inclusive, 
the Cioverninent admits (in its brief filed in this Court in 
the former appeal of the California Co-operative Canneries) 
that the manufacturing, the handling, distributing, et cetera, 
of these unrelated lines, and ihe engaging in retail meat 
market business and like lines of industry, are not in them¬ 
selves unlawful. The Government would likewise doubtless 
admit that even Congress cannot prohibit “manufacture,” 
under the guise of regulating commerce (Hammer v. Dagen- 
hart, 247 U. 8. 251). It says, however, that lawful acts may 
become unlawful, when done for an unlawful purpose or in 
an unlawful manner, and maintains that one of the ‘'theories'' 
of the bill of complaint herein was that the defendants were 
using these unrelated lines and were handling these unre¬ 
lated commodities, some of uhieh were in the nature of sub¬ 
stitutes for meat products, for the purpose of gaining, main¬ 
taining and making more secure their monopoly in meat 
and meat products. The Government further points out 
that Ihe means or methods used in accpiiring or maintaining 
a nH»no]>(»ly or restraint of trade, even though such means or 
methods when taken alone are lawful, may be enjoined, and 
proceeds to argue “the meat packers by this decree are en- 
joiiK'd from engaging in certain lines of ])usiness, and when 
it is considered that the bill proceeds upon the theorn that 
these prohibited lines were used by tlie meat packers in gain¬ 
ing and maintaining a monopoly in the meat business, and 
therefore were being used as a means to accomplish an un¬ 
lawful result, it will be clear that it was properly within the 
power of the court to enjoin the continuation thereof and 
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enjoin the defendants from engagin^]^ in all of such lines of 
business” (page 30, of said Government Brief). 

Presumably it was upon this ''theory’' of ‘‘control of sub¬ 
stitute foods” that the decree, by clause thirteen of para¬ 
graph four expressly prohibits these defendants, not only 
from continuing to engage in, hut from severally, forever 
entering into, the manufacturing, etc., of cigars, china, 
furniture, bluing, starch, fence posts, and wire fences, alfalfa 
meal, babbitt, bar iron, binding and twine, brass castings for 
heavy ordnance, brick, builders’ hardware, bumping posts 
for railroads, cement, lime, plaster, doors and windows, dried 
brewers’ grains, lath, pitting and fruit handling machinery, 
roofing, sand and gravel, shingles, soda fountains or parts 
thereof, structural steel, tile, waste. 

In answer to the position thus taken by the Government, 
these defendants respectfully point out that the bill of com¬ 
plaint fails absolutely to charge, or even intimate, that these 
defendants or any of them, were acting in concert, agree¬ 
ment, or understanding, with each other, or with others, in 
the handling of these so-called unrelated lines, or that they 
or any of them ivere engaged in unfair practices in the han¬ 
dling thereof. The bill of complaint, therefore, to which the 
(Government refers as supporting their ''theory, ’ admits that 
each of these defendants, individual and corporate, indi¬ 
vidually and severally, are separately, lawfully and properly 
engaged in these various lines of business. The Govei*nment 
does not charge or intimate in its bill of complaint that de¬ 
fendants were acting in combination, concert, agreement or 
understanding in the handling of such lines of business. 
Even the Trade Commission admitted before the Inter-de¬ 
partmental Committee that it had no evidence of unlawful 
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acts in these matters. Nevertheless, the Government main¬ 
tains tliat each of these individual defendants can be en¬ 
joined individually and severally, from forever engaging in 
or entering into these lawful pursuits. 

In so doing the injunctive orders of the decree contravene 
the Fifth Amendment to the Constitution of the United 
States in that they deprive these defendants of their liberty 
and property without due process of law. 

It is the position of these defendants that the right to 
engage in a line of business which all other citizens of the 
United States may enter into is an inalienable right. It is 
beyond the power not only of the courts, but even of Con¬ 
gress, to deprive a citizen of such right. Only by amend¬ 
ment to the Constitution can a pei*son be deprived of the 
right to engage in a lawful business which is open to all 
other citizens. These fundamental pro])ositions have been 
frequently stated by the Supreme Court of the United States. 
Thus, in the case of Butchers' Union, etc., v. Crescent City, 
etc.. Ill U. S. 746, 756, Mr. Justice Field, in his concurring 
opinion in the case, said: 


‘^\s in our intercourse with our fellowmen 


cer¬ 


tain i)nnciples of morality are a.ssumed to e.xist, 
without which society would he im[)ossible, so cer¬ 
tain inherent rights lie at the foundation of all gov¬ 


ernmental action, and uj)on 
alone can free institutions l)e 


a recognition of them 
maintained. These in¬ 


herent rights have never been more happily ex- 
])ros<ed than in the Declaration of Independence, 
that new evangel of liheily to the ])eopl‘e: ‘We hold 
these truths to be self-evident,’ that is, so plain 
that their truth is recognized upon their mere state¬ 
ment, ‘that all men are endowed;’ not only by edicts 
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of Em})erors or decrees of Parliament or Acts of 
Congr ess, but ‘l)y their Creator, infh rrrfain inallrn- 
ahlc rlf/hfa'—that /7s*, rights which cannot hr fmv- 
tered aicag or giccn aimg or taken anag i.rcegt In 
pnnlshinent of erhne; ‘and that anioiij^ these are 
life, liberty and the jnirsuit of ha])idness. and to 
secure these, ‘not grant them but secure them,’ ‘gov¬ 
ernments are instituted among men. deriving their 

just powers from the consent of the governed." 

* ♦ ♦ 

And in Mr. Justice Bradley's concurring opinion, 762, 
765: 


“T/ic right to follow ang of the common occni/a- 
tions of life is an inalienable right; it was formulated 
as such under the phrase ‘pursuit of happiness' in 
the Declaration of Independence, \yhich commenced 
with the fundamental proposition that ‘all men are 
created ecpial; that they are endowed by their Cre¬ 
ator with certain inalienable rights; that among 
these are life, liberty and the pursuit of happiness. 
J'his right is a large ingredient in th.e (*ivil liberty 
of the citizen. * ♦ * j^„f abridge 

the privileges and Immnnitles of a citizen of the 
United States to prohibit him front pnrsning his 
chosen calling, and giving to others the exchisive 
right of pnrsning It, it certainlg does deprive hint, 
to a certain extent, of his libertg; for It takes from 
him the freedom of adopting and fedlowing the pnr- 
snit which he prefers; trhich, as aheadg intimated, 
is a material part of the liberty of the citizen!’ 


The Butchers Union and maiiv ca.ses have been decided bv 
the Supreme Court interpreting that clause of the Fourteentli 
Amendment of the Constitution which provides, “nor shall 



any State deprive any person of life, liberty, or property, 
without due process of law.” The principles laid down in 
such decisions are equally applicable to a proper construction 
or interpretation of the Fifth Amendment to the Constitu¬ 
tion. Ilibben v. Smith, 191 U. S. 310, 325; Murray v. Ho¬ 
boken L. & I. Co., 18 How. 272; Hurtado v. California, 110 
U. S. 516. 

In the case of Allgeyer v. Louisiana, 165 U. S. 578, 589, 
the court, in the opinion, said: 

^^The lihertji mentioned in that amendment means, 
not only the right of the Citizen to be free from the 
mere physical restraint of his person, as by incar¬ 
ceration, but the term is deemed to embrace the 
right of the citizen to be free in the enjoyment of 
all his faculties; to he free to use them in all lawful 
‘ways; to lire and irork where he irUl ; to earn his 
livelihood by any lawful calling; to pursue any liveli¬ 
hood or avocation, and for that })urpose to enter into 
all contracts which may be proper, necessary, and 
essential to his carrying out to a successful conclu¬ 
sion the purposes above mentioned.*' 

In Powell V. Pennsylvania, 12*7 U. S. 678, 684, Mr. Jus¬ 
tice Harlan, in the opinion of the court, said: 

“The main propo.^^ilion advanced by the defend¬ 
ant is that his enjoyment upon terms of eipiality 
with all others in similar circumstances of the privi¬ 
lege of pursuing an ordinary calling or trade, and 
of acquiring, holding, and selling property, is an 
essential part of his rights of liberty and property, 
as guaranteed by the 14th Amendment. The Court 
assents to this general proposition as embodying a 
sound ])rinci])le of constitutional law.” 

See also Carew v. Rutherford, 106 Mass. 1. 
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In Lappin v. District of Columbia, 22 Appeals Cases 68, 
77, the court said: 

“The undoubted rij^lit to ])ursuc any legitimate 
trade, calling, or profession, subject only to such 
reasonable regulations in the interest of the public 
welfare as may be imposed upon all persons under 
like conditions, ‘may, in many respects, he consid¬ 
ered as a distinguishing feature of our republican 
institutions.* Dent r. West Virginia, 120 U. S. 114, 
122, 32 L. Ed. 023, 626, 9 Sup. Ct. Rep. 231. And 
as was said in that case: ‘The inten'st, or, as it is 
sometimes termed, the estate accpiired in them, that 
is, the right to continue their prosecution, is often 
of great value to the [assessors, and cannot arbi¬ 
trarily he taken from them anv more than their real 

t. V 

and jiersonal property can be thus taken.’ Sec also 
Hiitehers* Union S. Yl. & L. S. L. Uo. v. Crescent 
City L. S. L. & S. II. Co., Ill U. S. 757, 28 L. Ed. 
501. 4 Suf). Ct. Rep. (>52; Curry i\ Dist. of Co¬ 
lumbia. 14 App. I). C. 423, 441. 

“If, then, the direct prohibition of one person or 
class of persons from engaging in a calling that is 
open to others similarly situated is clearly beyond 
the legislative jiower. it must follow that the saiiie 
pnrposf (onnof hr tndh'rcthi arcftmpJishrfJ through 
{irbitraiy taxation im])osing upon one a burden 
gr(‘ater than that to he borne by the othei's. As was 
said in Cmry r. Dist. of Columbia, 14 Aj)p. 1). C. 
42“). 441: df discrimination is allowable, prohibi¬ 
tion is allowable; and both are equally obnoxious to 
our free institutions. Indeed, to our orelinary sense 
of justice, discrimination is more obnoxious than 
prohibition.’ ” 

True, the defendants consented to the injunctive orders 
of the decree. That, however, docs not validate those por- 
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tions of such injunctive orders which go beyond the authority 
of the law. (Ante, p. 41.) 

The right to follow any common occupation of life, for 
example, to conduct a retail meat market, is an inalienable 
right and cannot be bartered, given or taken away, except in 
punishment for a crime and then the punishment must not 
exceed that prescribed by law. Even assuming that these 
defendants had committed some crime under the antitrust 
laws, the penalty must not exceed that prescribed by the 
statute. Those statutes do not empower the court to forever 
prohibit these defendants from entering upon common oc¬ 
cupations and businesses if they conduct themselves lawfully. 
The power of the court is confined to enjoining specific con¬ 
tracts, combinations, or conspiracies in restraint of trade, or 
monopolies, and under no circumstances does it extend to 
taking away the rights of an individual or corporation, for¬ 
ever, under all circumstances, however, lawful, to engage 
in a common occupation or business. To do so is to take the 
liberty and property of these defendants without due process 
of law. 

The defendants cannot authorize it by consent because, we 
repeat, ‘‘The right to follow any of (he common occupations 
of life is an inalienable right,’’ (Butchers Union Case, supra), 
which cannot be bartered or given or taken away except 
in iMinishrnent for a crime and then only if such penalty 
is prescribed for the crime committed. The defendants were 
powerless to confer authority on the court by consent because 
the authority attempted to be conferred is not within the 
boundaries of existing law. (Ante, p. 53.) 

Corporation defendants as well as individual defendants 
come under the jwotection and prohibition of this constitu- 


tional clause because they are persons within its meaning. 
Covington & L. Turnpike Road Co. c. Sandford, 1G4 U. 8. 
r)78, 592, 41 L. Ed. 500, 505: 

‘‘It is now settled that corporations are persons 
within the meaning of the constitutional ])rovisions 
forbidding the deprivation of property without due 
process of law, as well as a denial of the equal protec¬ 
tion of the laws. Santa Clara County v. Southern 
P. R. Co. 118 U. S. :»94 (50: 118) ; Pembina Consol. 
S. Min. Co. V. Pennsylvania, 125 U. S. 181, 189 
(81 : t)50, ()58, 2 Inters. Com. Rep. 24) ; Minneapolis 
ct St. L. R. Co. r. Beckwith, 129 V. S. 29 (82: 580) ; 
(diarlotte, C. (k A. R. Co. v. Gibbes, 142 U. S. 380, 
891 (85: 1051, 1058).” 

See also Holden v. Hardy, 109 U. S. 300, 391. 


V. 


The Decree is Void Becai se it is not Confined to Inter¬ 
state Co.MMERCE BI T EnJOINS DEFENDANTS FROM DoiNG 
Acts and Tiiincjs Wiim ii are E.xclusively Intrastate 
f'oM.MEKCE OR WllICII MaY BE Ei.MITED TO InTRASTATE 
Business. This the Court was Powerless to do. 


We dcci.i it unneccssarv to cite eases in support of the 
general ])ropa«ition that any valid injunction issued under 
the Eederal Antitrust Laws must he confined in its operation 
to interstate commerce. (19 R. C. L. 02.) 

Yc\, despite the fact that every business named in para- 
gra[)hs 2 to 8 inclusive of the decree is susceptible of being 
done on an intrastate basis and some are characteristically in- 
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trastatc and others inherently and exclusively intrastate, 
there is not one word in the decree which limits its operation 
to interstate commerce. On the contrary it is absolute and 
I)crpetual and all inclusive of the businesses enumerated 
without distinction between such parts thereof as may be 
intei'state and such as may be intrastate. 

For example, in paragraph Sixth of the decree, the de¬ 
fendants, both corporation and individual, are “perpetually 
enjoined and restrained, in the United States, from owning 
and operating or conducting, either directly or indirectly, 
severally or jointly, by themselves or through their officers, 
directors, agents, or servants, any retail meat markets in the 
United States.'’ The business of operating retail meat 
markets is distinctly an intrastate business. From its very 
nature it cannot be otherwise. It is a matter of common 
knt)wledge of which the court must take judicial notice that 
meat is not sold iit retail in original packages (23 C. J. 76; 
(lr(‘en v. (’ook, lOtj N. E. 573, 575; Fowle v. Park, 48 Fed. 
7S0, 794; Von Mumm v. Wittemann, 85 Fed. 966, 967; In¬ 
ternational Harvester Co. v. Chicago M. & St. P. Ry. Co., 
172 N. W. 471, 479), which would be necessary if the meat is 
to continue in interstate commerce during the retailing pro¬ 
cess (Mexican Petroleum Corporation v. South Portland, 26 
A. L. R. 965, and note at 971), but the meat is cut into slices 
or pieces and the pieces are sold. It can be done on no basis 
but intrastate. That fact shows conclusively aside from the 
unequivocal language of the decree that it is intended and 
does cover intrastate business. 

Attorney General Palmer admitted before the CJommittee 
on Agriculture. Hoirse of Representatives, on April 3, 1920, 
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that to proliibit these defendants from entering or conduct¬ 
ing a retail meat business was beyond the power of the law.* 
The situation is similar with respect to the numerous com¬ 
modities named in paragraphs Fourth and Fifth of the de¬ 
cree. Those ])aragraphs among other things prohibit inann- 
facture as well as retailing those commodities. This Court 
reviewed the leading cases on the distinction between manu¬ 
facture and commerce in Federal Trade Commission v. 
Claire Furnace Co., 28.') Fed. 986 at 942, but for convenience 
certain quotations from those cases will be set out here. 

In Kidd r. Pearson, 128 U. S. 1, 20, 9 Sup. Ct. 610 (32 L. 
Ed. 346, 350), the Court said: 

“No distinction is more popular to the common 
mind, or more clearly expressed in economic and 
political literature, than that between manufacture 
and commerce. Manuhicture is transformation—^the 
fashioning of raw materials into a change of form 
for use. The functions of commerce are different. 
The buying and selling and the transportation in¬ 
cidental thereto constitute commerce; and the regula¬ 
tion of commerce in the constitutional sense embraces 
the regulation at least of such transportation.” 


♦“Mr. TIX('HER. It is not covered hy the Sherman Anti-Trust 
Lair, and there really iras not any laic against that until this decree 
teas entered, iras there—no Federal statute that could he construed 
to reach that? 

“Attorney General PALMER. Xo; I do not think we could hare 
unstained an adverse proceeding in court prior to the injunction re¬ 
straining their going into the retail meat business. / confess that.'' 

(Hearings before the Committee on Agriculture, House of Represen¬ 
tatives, Sixty-sixth Congress, Second Session, Meat-Packer Legisl.i- 
tion. Part 31, v«ge 232U. ) 
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In Hammer v. Dagenliart, 247 U. S. 251, 272, 62 L. Ed. 
1101, HOG: 

‘‘The making of goods and the mining of coal are 
not commerce, nor does the fact that these things are 
to Ixi afterwards shipped, or used in interstate com¬ 
merce, make their production a part thereof. 
Delaware, L. & W. R. Co. v. Yurkonis, 238 U. S. 439, 
59 E. Ed. 1397, 35 Sup. Ct. Rep. 902. 

‘‘Over interstate transportation, or its incidents, the 
regulatory power of Congress is ample, but the pro¬ 
duction of articles intended for interstate commerce is 
a matter of local regulation. ‘When the commerce 
begins is determined not by the character of the eom- 
mr>ditv, nor by the intention of the owner to transfer 
it to another State for sale, nor by his preparation of 
it for transportation, but by its actual delivery to a 
common carrier for transportation, or the actual com¬ 
mencement of its transfer to another State.’ Mr. 
Justice Jackson in Re Greene, 52 Fed. 113. This 
princi[)le has been recognized often in this court. Coe 
r. Errol, IK) U. S. 517, 29 L. Ed. 715, 6 Sup. Ct. 
Rep. 475; Bacon v. Illinois, 227 U. S. 504, 57 L. Ed. 
615, 33 Sup. Ct. Rep. 299, and cases cited. If it were 
otherwise, all manufacture intended for interstate 
.shipment would be brought under Federal control to 
the practical exclusion of the authority of the States,— 
a result certainly not contemi)lated by the framers of 
the Constitution when they vested in Congress the au¬ 
thority to regulate commerce among the States. Kidd 
V. Pearson, 128 1. S. 1, 21, 32 L. Ed. 346, 350, 2 
lutes. Com. Rep. 232, 9 Sup. Ct. Rep. 6.” 

The other injunctions of the decree operate in an analogous 
manner. 

These defendants cannot be restrained by a Federal Court 
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for violation of Federal Law from dealing in and handling 
any or all of the (*oininodities described in the decree so long 
as such l)usiness is limited to the confines of the several 
states. 

Where the commerce in (jiiestion is not of interstate 
character, the consent of the parties cannot make it inter¬ 
state. The court said in Delaware, I.. & W. R. Co. v. Yur- 
konis, 220 Fed. 429, at 4)18: 

“We think it is quite clear that the mere act of 
mining coal is not interstate commerce, and no con¬ 
cession by the defendant can give the court jurisdic¬ 
tion on that ground.’’ 

The nullity of this decree, because it oversteps the inter¬ 
state commerce clause of the Constitution and includes in¬ 
trastate business, is so apparent that it would be a work of 
supererogation to prolong this argument. 

VI. 

The Decree is Void Because by It Defendants Con¬ 
tracted TO GO Out of Certain Businesses and Not 
TO Enter Others in the United States, Forever, 
Which is Violative of Both the Common Law and 
THE Antitrust Statutes. 

A consent decree is a contract judicially sanctioned. Under 
paragraphs 2 to 8, inclusive, of the decree, these defendants 
agreed substantially as follows: 

(a) Not to own or have any interests in the enter¬ 
prises enumerated in the said several paragraphs; 
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(b) Not to engage or carry on the business of 
manufacturing and/or dealing in and with certain 
commodities named in said several paragraphs. 

The stipulation is, not that the ])arties shall discontinue 
or abandon any contracts, combinations, or conspiracies in 
restraint of trade, prohibited by Section 1 of the Sherman 
Act, nor that they shall desist or refrain from monopolizing 
or attempting to monopolize trade, as prohibited by Section 
2 of the Sherman Act, nor that they shall cease and desist 
from any discrimination in prices or unfair practices sub¬ 
stantially lessening competition, as prohibited by the Clay¬ 
ton, but that they each and severally, in their separate 
and individual capacities, individuals and corporations, shall 
f(/rever refrain from engaging in or being interested in the 
described businesses under any circumstances, even tho they 
conducted themselves and such businesses legally in all re- 
spects and in accordance with the laws of the United States. 

This agreement, embodied in the consent decree is itself 
illegal, in that it provided that the defendants should with¬ 
draw from the businesses described. Unless ancillary to a 
contract of sale, an agreement to close down and abandon 
an existing business is unlawful, both at common law, because 
against public policy and under the Antitrust statutes because 
in restraint of trade. 

In the leading case of Nordenfelt v. Maxim Nordenfelt 
Guns & Ammunition Co., (1894) A. C. p. 565, 6, Eng. Rul. 
Cas., 413, 440, Lord Macnaghton stated the common law 
rule as follows: 

“The public have an interest in every person’s 
carrying on his trade freely; so has the individual. 
All interference with individual liberty of action in 

:—d 
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trading, and all restraints of trade of themselves, 
if there is nothing more, are eontrary to public policy, 
and therefore void.” 

In Vol. 19 of Ruling Case Law, at page 127, it is laid 
down as follows: 

:ic >ic eourts generally declare agreements 
to close down and abandon, in whole or in part, an 
existing business, or not to engage in a contemplated 
eiiterjulse, unlawful where the covenantee does not 
purchase the business, practice, trade or plant of the 
covenantor, and the transaction involves nothing but 
a bald covenant in restraint of trade for which there 
is no other consideration than the payment of money 
for the obligation itself.” 

Th,at such contracts are illegal under the Antitrust Acts 
was decided in United States r. Addyston Pipe & Steel Co., 
85 Fed. 271, the court at page 295 saying: 

“It thus appears that no sale or proposed sale can 
be suggested within the scope of the contract of as¬ 
sociation with respect to which that contract did not 
restrain at least three, often four, more often five, and 
usually all, of the defendants in the exercise of the 
freedom, wh.ich but for the contract would have been 
theirs, of selling in one state pipe to be delivered from 
another state at any price they might see fit to fix. 
Can there be any doubt that this was a restraint of 
interstate trade and commerce?” 

Similar restraints were decided illegal in Dr. Miles Medi¬ 
cine Co. V. John D. Park, etc. Co., 220 U. S. 373; John D. 
Park, etc. Co. v. Hartman, 153 Fed. 24, and Oliver v. Gil¬ 
more, 52 Federal 502. 
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There is no question but that such an agreement as is em¬ 
bodied in this consent decree would be unlawful if entered 
into between these defendants and the wholesale grocers. 
Can it be said that it is any less unlawful, any less violative of 
public policy and antitrust laws, because it was entered into 
with Attorney General Palmer and recorded by the Supreme 
Court of the District of Columbia? The Attorney General 
has no authority to restrain trade by any agreement which 
closes down businesses or prohibits persons from entering 
such businesses, if they conduct themselves and such busi¬ 
nesses lawfully. The statute remains the same and has the 
same effect whether the Attorney General is or is not a party 
to the agreement. His participation cannot change the 
Statute. The court’s attempted sanction of such agreement 
does not legalize it because if it is violative of law it is beyond 
the jurisdiction or power of the court to render, and is void. 

VII. 

The Attorney General was Without Power or Author¬ 
ity TO Consent to the Decree. 

The Attorney General is an officer of the United States 
and his powers are determined and limited by the Constitu¬ 
tion and laws of the United States. There is no Federal 
statute giving the Attorney General the power and authority, 
either in his own name officially, or on behalf of the United 
States, to enter into a contract with any person or corpora¬ 
tion, or to agree that any such person, or corporation should 
wholly abandon lawful existing businesses and refrain for¬ 
ever from re-entering and conducting the same in a lawful 


manner. 
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Tlie ulnio.st limit to which the authority of the Attorney 
General could have heen extended under the pleadings in 
this case would have l>een to agree to a decree which would 
have prohibited the defendants from doing specific acts which 
constitute contracting, combining, conspiring or monopoliz¬ 
ing in violation of the antitrust laws. He had no authority 
whatever to enter into such a decree in the nature of a con¬ 


tract, as would prohibit citizens of the United States abso¬ 
lutely and forever from legally engaging in the lawful busi¬ 
ness of conducting stock yards, storage warehouses, or the 
manufacture and distribution of food products of any kind 
or character, and much less had he authoritv to bind or at- 
tempt to bind *200 corporations and individuals so that they 
would be forever taken out of the field of comjietition in the 


United States with others engaged 


in similar businesses. 


Such action on the part of the Attorney (Jeneral is void under 
both the common law and the Fe<leral statutes for the reasons 


hereinabove pointed out. {Ant<% ]). 80.) 

Did Attorney General Palmer, during whose term of office 
this decree was rendered and entered, make any attempt to 
keep it within the limits prescribed by existing law? Quite 
the contrary. His efforts were so strongly centered on ex¬ 
tending its scope beyond the law and apjiarently he was so 
proud of his success in doing so that he shortly thereafter 
appeared before the Committee on Agriculture, House of 
Representatives, and boasted that he had driven these de¬ 
fendants into a decree which ''goes beyond any law * * * 

in a great many respects;"’ which "could not by any possi¬ 
bility have been accomplished * * * in adverse litiga¬ 

tion;” that he doubted "ij it could ever have been done by 
legislation;” and that despite the fact that "no law ivas writ- 
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ten” to take the.'^e defendants out of certain businesses, he 
had acliieved that result by this decree. {Ante, p. 47, foot¬ 
note.) 

If the Attorney General of the United States, with the vast 
forces of the Federal Government and its agencies at his 
command, can coerce (perhaps not coercion in a legal sense, 
but none the less effective) citizens into giving up lawful 
businesses perpetually and forever, and if the courts will 
sanction such unauthorized action, despite the well-established 
rule that consent of the parties cannot validate a decree 
which the court had no power to render, it is readily fore¬ 
seeable that the Attorney General can arrange the busi¬ 
nesses of this country into castes whereby prosperity will be 
conferred upon those who may be so fortunate as to enjoy 
his confidence or favor, and adversity imposed upon those so 
unfortunate as to incur his indifference or antagonism. The 
statement of the proposition and its consequences is sufficient 
to answer it. The Attorney General has not only no au¬ 
thority to impose decrees ui)on citizens which arc not author¬ 
ized l)v law, but it is the dutv of the courts to set aside any 
such decree, imposed either by consent or otherwise. {Ante, 
p. 23.) 

vni. 


The Decree is \h)ii) IIec.u se There w.vs no “C.vse’' or 
“Controversy’' Before the Court Within the Mean¬ 
ing OF Section 2 of Article III of the Constitution 
OF THE United States. 


Paragraph 1, of Section 2, of Article III of the Federal 
Constitution reads as follows: 
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“The judicial power sliall extend to all ciises, in law 
and cquily, arising under the Constitution, the laws 
of the United States, and treaties made, or which shall 
l)e made, under their authority;—to all cases affecting 
ambiissadors, other public ministers and consuls;— 
to all cases of admiralty and maritime jurisdiction;— 
to controversies to which the United States shall be a 
party;—to controversies between two or more 
States;—l)etween a state and citizens of another 
state;—between citizens of different states;—^between 
citizens of the same state claiming lands under grants 
of different states, and between a state, or the citizens 
thereof, and foreign states, citizens or subjects.’^ 

If this proceeding does not constitute a “case” or “con¬ 
troversy*’ as those words are used in that section, the court 
was without power to entertain jurisdiction of it at the time 
it was instituted and is now under duty to declare the decree 
void. 

These words have been uniformly defined by the Supreme 
Couil of the United States, from the time of Chief Justice 

arshall to the present, to mean an actual confroversu pre- 
srntrtl to tJtr cfuirt in such a form that the judicial pou'cr i.9 
capable of actiny upon it. Chief Justice Marshall, in Osborn 
r. United States Bank, 0 Wheaton 737, 818, 6 L. Ed. 201, 
223, said: 

“This clause enables the judicial department to re¬ 
ceive jurisdiction to the full extent of the Constitution, 
laws, and treaties of the United States, when any ques¬ 
tions respecting them shall ansume such a form that 
the judicial power is capable of acting on it.'' 

In Smith ?■. Adams, 130 U. S. 107, 173, 32 L. Ed. 895, 
897, this construction was reiterated: 
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'^This liHvS been substantially the meaning given 
to the terms ^cases and controversies’, used in the 
Judicial article of the constitution defining the limits 
of the judicial power to the United States. * * * 

Whenever the claim or contention of a party takes 
mch a form (hat the judicial power is capable of act¬ 
ing upon it, then it has become a case or controversy.” 


To the same effect is Story’s Commentaries on the Con¬ 
stitution (4th Ed.) Sec. 1646: 

“ft is clear that the judicial department is au¬ 
thorized to exercise jun.-^diction to the full extent of 
the constitution, laws and treaties of the United States, 
whenever any qiie.'^tion re.specting them shall assume 
such a form that the jufUcial power is capable of act¬ 
ing upon it. When it has assumed such a form, it 
thru becomes a case; and then, and not till then, the 
judieial poicer attaches to it. A case, then, in the 
.sense of this clause of the constitution, arises when 
some subject touching the constitution, laws or 
treaties of the United States is submitted to the courts 
by a pally who asserts his riglits in the form pre¬ 
scribed by law.” 


and in 
Justice 


re I’acilic Railway Commission, 
Field said: 


62 


Fed. 




“By (*ases and controversies are intended the claims 
of litigants hrought before the courts for determina¬ 
tion by such regular })roceedings as are estaVJished 
by law or custom for the ]>rotection or enforcement of 
rights or the prevention, redress or punishment of 
wrongs.” 

“Whenever the claim of a party under the con- 
.stitution, laws, or treaties of the United States takes 


Hurh a jomn that thr judiriat ponrr is capaldc of 
acting upon if, then if has ftcconie a rase. The term 
implies the existenee of ])re?!ent or possible adverse 
parties whose eontentions arc submitted to the court 
for adjudication/’ 

Other citations are Watson on the Constitution, Vol. 2, 
pa^jes 1100-1107; Lord v. Veazie, 8 Howard 250, 12 L. Ed. 
1007: Mills r. Oreen, 150 U. S. 051, 40 L. Ed. 200; Lewis 
Publishing Co. r. Wyman, 182 Fed. 10; Little v. Bowers, 104 
U. S. 547, 03 L. Ed. lOltl; Muskrat v. L^nited States, 210 
U. S. 040, 7)5 L. Ed. 240; State of California v. San Pablo & 
Tulare IL Co.. 140 V. S. 008, 37 L. Ed. 747; Torrence i’. 
Shedd, 144 V. S. 527, 00 L. Ed. 528. 

In ajjplying this rule to the instant proceeding, it, there¬ 
fore. becomes important to examine the pleadings to see 
whether they eonstitute a ‘Vase” or ‘‘controversy” because it 
is elementary that “the controversy, in a suit, is the one 
actually j)resented l)y the jdeadings, and not what it might 
have been.” (Vulcan Detinning Co. v. American Can Co., 
100 Fed. 005, 037). 

The pleadings arc petition, answers and stipulation. To 
meet the requirements of the Constitution, these pleadings 
must submit to the court controverted (piestions in such a 
f(»rm that the judicial power is capable of acting upon them. 

The petition purjmrts to charge violations of the Federal 
antitrust laws. The answers specificallv denv each and every 
such charge and must stand as true in the absence of any 
evidence or admission to overcome their denials. Xo evi¬ 
dence has been offered. To authorize the court to render a 
decree the defendants had to admit, either expres-sly or by im¬ 
plication, facts necessary to support an adverse decree. If 
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the stipulation which the parties entered into consenting to 
tlie entry of tlie decree had been silent in respect of the 
facts, it may be that the necessary facts might have been in¬ 
ferred from such silence and that such consent to the entry of 
the decree might be considered an implied admission of the 
proofs necessary to overcome the denials of the answers. 
8uch would be the situation in a stipulation for the rendi¬ 
tion of a properly so-called “consent decree” where the neces¬ 
sary facts are admitted or implied from the silence of the 
stipulation in reference thereto and from the consent to the 
rendition of the decree and such is the situation in the case 
of a decree entered by confession where the facts necessary 
to support the decree are inferred from the confession. 

But the stipulation entered into by the Government and 
the defendants in the instant case did not admit any facts, 
nor did it remain silent as to the facts. On the contrary, ' 
in the stipulation consenting to the entry of the decree and 
in the decree itself, the defendants asserted their innocence 
of violation of law and the parties consented to the rendition 
of the decree on condition that their consents should not 
constitute or be considered an admission and that the rendi¬ 
tion of the decree should not constitute or be considered an 
adjudication that the defendants had violated any law of 
the United states. No inference of admission of necessary 
jurisdictional facts can be made in the face of the express 
denials in the answers, the stipulation and the decree itself. 

The factual basis to support the rendition of any decree 
was absolutely lacking. To call the instant decree a “con¬ 
sent decree” is a misnomer. It is a mere nullity. 

When the Government filed its petition and the defendants 
filed their answers denying the allegations of the petition 
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(aissuniing tliat a sufficient factual basis was set out in the 
j>etition), there was a ‘‘case’’ or ‘^controversy.’’ Tlie Gov¬ 
ernment, however, made no proof of facts to overcome the 
denials of the answers, hut stipulated that the decree should 
not constitute or be considered an adjudication that the de¬ 
fendants were guilty. In so doing, the Government aban¬ 
doned any and all charges that the defendants had violated 
any law. There was no longer any contention between the 
parties that any law had been violated. 

The record thus submitted to the court disclosed no “case” 
or “controversy” in such a form that the court could function 
judicially; no “claims of litigants brought before the court 
for determination * * * for the protection or enforce¬ 

ment of rights or the prevention, redress or punishment of 
wrongs.” There no longer existed “present or possible ad¬ 
verse parties whose contentions are submitted to the court 
for adjudication.” The court could not enter a decree 
holding the defendants guilty. There remained nothing 
for the court to decide. 

There was no actual controveisy at the time the parties 
ap})eared in court and at that time the court should have 
apf)lied the rule laid down at page 557 in Little v. Bowers, 
supra: 

“It is well settled tliat, when there is no actual con¬ 
troversy, involving real and substantial rights, be¬ 
tween the parties to the record, the case will be dis¬ 
missed.” 

and State of California v. San Pablo & Tulare R. Co., swpra, 
at page 314: 

“The duty of this eourt, as of eveiy judicial tri¬ 
bunal, is limited to determining rights of persons or 
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of property, which are actually controverted in the 
particular case before it.” ♦ ♦ ♦ 

and Lord v. Veazie, supra, at 255: 

“But there must be an actual controversy, and ad¬ 
verse interests/* 

The only remaining thing upon which it might be con¬ 
tended that the court may act is the consent of the parties; 
but it cannot act upon their consent for consent cannot con¬ 
fer jurisdiction. This has long been the established rule 
and was reiterated in the following cases where the point 
under consideration was whether consent could confer juris¬ 
diction where there was no “case” or “controversy,” within 
the meaning of the Federal Constitution: 

In Little Bouers, 134 U. S. 547, 33 L. Ed. 1016, 1021, 
the court said: 

“Nor is it material that the case was selected by 
the plaintiff in error and agreed to by the defendant 
in error before the writ of error was prosecuted, as 
one in which the question of taxation under the New 
Jersey statutes could be fully considered and finally 
decided by this Court; for it is well understood that 
consent does not confer jurisdiction.” 

And in California r. San Pablo & Tulare R. Co., 149 U. S. 
308, 314, 37 L. Ed. 747, 749: 

“No stipulation of parties or counsel whether in 
the case before the court or any other case, can en¬ 
large the po'ver, or affect the duty of the court in 
this regard.” 

Also Mushrat v. U. 8 . {Ante, p. 88): and Torrence v. 
Shedd, {Ante, p. 88). 


No pos'^ible stretch of imachination can brinch such an empty 
proeeedinch within tlie rule pronounced by the Supreme Court 
of the I’nited States in Osborne r. U. S. Bank, supra, and 
followed in the lonch line of eases quoted from and cited 
above. 

If there are no facts proved, or no admission of faets and 
if the condition upon which it is consented that the proeccd- 
inci be submitted to the court is that there shall be no ad¬ 
judication. nf)thin<i is submitted for judicial action. The 
consent of the ])arties does not help because the j)arties by 
consent cannot constitute the court a mere recording clerk. 

The unescapable conclusion is, that under these circum¬ 
stances, there was no controversv submitted to the court in 

/ 4 / 

such a form that the judicial power was capable of acting 
upon it. To siiy the contrary is to render meaningless the 
requirements laid down by the 8u]>reme Court of the United 
States, and reduce its constniction of the 2nd Section of the 
ord Article of the Constitution to an absurdity. 

A de(*r(‘e in form entered upon such a }n*occeding is no 
deciec of the co\irt. “It is a nullitv.*’ Lord Veazie, 8 
Howard 2')1, 2dr>. 12 L. Kd. 10(>7, lObb. 

The language of the Constitution is a restatement of the 
common law rule that there must be a factual basis either 
created bv proofs or a<lmitted by tbe jjaiiics exju’es.sly or by 
implication tr> sup]>ort tbe entry of any decree by the court. 
The discussion of the necessity for a factual basis in Article 
11 (Ante, p. 5<S) is applicable here. 

The court should have dismissed the case or at least have 
refused to rend(*r the decree upon the terms and conditions 
named in the stipulation and in the decree itself because the 
couil had no power to enter any decree upon terms and con¬ 
ditions, withholding from the court power to function ju¬ 
dicially. 
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Conclusion* 

The decree is void because, (a) it is an invasion of the 
legislative branch of the Federal Government by the Judicial 
department which is prohibited under our tripartite form of 
Government {Ante, p. 41), (6) it has no factual basis {Ante, 
p. 54), (c) the injunctive orders contained in paragraphs 1 
and 9 of tlie decree are as broad as the law and therefore 
they are invalid {Ante, p. 65), {d) the injunctive orders 
contained in paragraphs 2 to 8, inclusive of the decree, violate 
the 5th Ainendnient to the Federal Constitution in that they 
are without warrant of law, and therefore deprive the de¬ 
fendants of liberty and property without due process of law 
{Ante, p. 67), {e) it violates the interstate commerce clause 
of the Federal Constitution in that it includes intrastate com¬ 
merce {Ante, j). 76), (/) it is a contract in restraint of trade 
violative of both the Common law and the antitrust statutes 
{Ante, p. 80), {g) the Attorney General was without au¬ 
thority to consent to a decree not authorized by the law 
{Ante, p. 83); {h) it violates section 2 of Article III 
of the Federal Constitution in that no ‘‘case” or “contro¬ 
versy” within the meaning of that section was submitted to 
the court in such form that tho court could function judi¬ 
cially {Ante, p. 85). 

Therefore, the decree being void on its face because the 
court did not have the jurisdiction or power to render and 
enter it, it is respectfully submitted that the order of the lower 
court of May 1, 1925, should be reversed and the decree 
vacated. 

Respectfully submitted, 

CHARLES E. HUGHES, 

CHAS. A. DOUGLAS, 

CONRAD H. SYME, 

HENRY VEEDER, 

CHARLES J. FAULKNER, Jr., 
Attorneys for Swift and Armour 

Groups of Defendants, 


( 37 ) 


